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QUESTIONS PRESENTED 

Whether grounds which are actually used by em¬ 
ployees and students of a university for parking their 
automobiles while at work or attending classes entitles 
such grounds to tax exemption under a statutory pro¬ 
vision which requires, as a prerequisite to tax exemp¬ 
tion, that grounds must be reasonably required and ac¬ 
tually used for carrying on the activities and purposes 
of the university favored by tax exemption. Included in 
this question is the question whether part of the parking 
lots involved which is used to secure rent from the users 
is entitled to tax exemption where the statute provides 
that rented grounds shall be assessed and taxed. 
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IN THE 


United States Court of Appeals 

fob the District of Columbia. Circuit 

No. 13,386 
/ No. 13,387 

No. 13^88 
No. 13,389 

District of Columbia, Petitioner 

v. 

Thb George Washington University, Respondent. 

BRIEF FOR PETITIONER 
PRELIMINARY STATEMENT 

These cases were consolidated for the purpose of filing 
briefs and joint appendix and for hearing by order of this 
Court entered June 21,1956. 

JURISDICTIONAL STATEMENT 

The decisions of the District of Columbia Tax Court were 
entered March 29, 1956 (App. 109-111). Petitions for 
review of said decisions by this Court were filed April 
27, 1956 (Tr. 320, 322, 324, 326). 

The jurisdiction of this Court is invoked under the pro¬ 
visions of Section 5 of the Act of December 24, 1942, 56 
Stat 1089, ch. 826 (Sec. 47-801e, D. C. Code 1951), and 
Sec. 4, Title IX, of the District of Columbia Bevenue Act 
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of 1937, as amended, 66 Stat. 544, ch. 649 (Sec. 47-2404, 
D. C. Code 1951, Snpp. HE). 

STATEMENT OF THE CASES 

In these cases respondent [hereinafter called “Univer¬ 
sity”] claimed before the District of Colombia Tax Conrt 
that six nnimproved lots of real property are entitled to 
exemption from real estate taxation under the statute in¬ 
volved, infra, which exempts grounds belonging to and 
reasonably required and actually used for carrying on the 
activities and purposes of institutions entitled to basic tax 
exemption under that statute (App. 1-7). 

The testimony shows that the six lots were used as fol¬ 
lows: 

(1) Lot 825 in Square 41 (Tax Court Docket No. 1451) 
was used for the parking of motor vehicles of students of 
the University at a rental of 40 cents a day (two 20-cent 
periods) (App. 65, 66). 

(2) Lot 810 in Square 77 (Tax Court Docket No. 1452), 
Lots 817 and 818 in Square 77 (Tax Court Docket No. 
1453), and Lots 825 and 826 in Square 77 (Tax Court 
Docket No. 1454), were used for the parking of motor 
vehicles by employees of the University. 

All parcels of land used for parking of motor vehicles, when 
used for the purposes of the University, whether such vehicles 
are owned by the University or by its employees, have been ex¬ 
empted by administrative action of the District (App. 45, 46, 92; 
Finding 9). The grounds involved in these proceedings, which 
the university seeks to have exempted from taxation, are only 
those which are used by individuals such as students, faculty 
members and other employees of the university (App. 46). 

The University was incorporated by the Act of Feb¬ 
ruary 9, 1821, 6 Stat. 255, Ch. X, its original name being 
“The Columbian College in the District of Columbia”, for 
the sole and exclusive purpose of educating youth. How¬ 
ever, the University, in addition to pursuing its purpose 
of educating youth, owns a considerable number of houses 
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and other real property, including parking lots, in the 
vicinity of its so-called campus area located in downtown 
Washington and bordered roughly by Pennsylvania Ave¬ 
nue, 20th Street, F Street and 24th Street, N. W., from 
which it derives rent or other income and which property 
is not used in connection with the student-teacher relation¬ 
ship (App. 16, 20, 21, 45-53). The University contends 
that it has a difficult time obtaining enough parking spaces 
for its employees and students (App. 18, 41), yet im¬ 
mediately after the University had secured tax exemption 
of parking lots for such purposes through the Tax Court 
and this Court in District of Columbia v. George Wash¬ 
ington University, 95 U. S. App. D. C. 214, 221 F. 2d 87, 
the University proceeded to lease one of them for com¬ 
mercial purposes (App. 20) without reporting such change 
to the Assessor of the District until several months later 
when it was discovered through cross-examination of the 
University’s treasurer in the present cases (App. 55, 56, 
65, 78, 79, 90; Respondent’s Exhibit E). This was ap¬ 
propriately termed “big business” by the Treasurer of the 
University, as follows (App. 21): 

“THE COURT: How can you say you need park¬ 
ing lots w hen y ou rent? 

“THE WITNESS: Because we are buy ing addi¬ 
tional properties all the time, Your Honor. We have 
other cases that are coming up this coming year. We 
have a great many pieces of property in this area 
and it is big business .” (Emphasis supplied.) 

The District sought to introduce evidence showing the 
location, area and assessed value of land and improvements 
thereon owned by the University in the District of Co¬ 
lumbia in “taxable” and “exempt” status (Respondent’s 
Exhibits I and J; App. 86) which the Tax Court ex¬ 
cluded as immaterial and irrelevant because that Court 
was of the view that it makes no difference how much of 
the University’s property is exempt and how much is 
taxable (App. 87-89). 
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.Counsel for the University strenuously objected at the 
hearing to the District having issued a subpoena which 
was served on the University’s Treasurer at 3:00 P.M. 
on Friday afternoon to produce information and records 
of the University at the trial of these cases on the follow¬ 
ing Tuesday (App. 22-24), asserting as the principal ground 
lack of time to comply, yet made no request for a continu¬ 
ance or extension of time within which to produce such 
information and records (App. 27, 75-77). It was pointed 
out to the Court by counsel for the District that the sub¬ 
poena called for nothing whatsoever that the University 
itself should not be prepared to produce before the Tax 
Court in relation to its claim for exemption of the prop¬ 
erties involved (App. 25), yet the Tax Court quashed the 
subpoena (App. 25-27, 74-77). The subpoena is printed 
in the joint appendix (App. 7-9). Nevertheless, the Treas¬ 
urer of the University was permitted to testify, over ob¬ 
jections of the District, about matters of record which 
had been subpoenaed but excluded by the Tax Court (App. 
42, 43). Notwithstanding respondent’s assertion that it 
had insufficient time to comply with the subpoena, the 
Treasurer brought with him to the hearing before the 
Tax Court some of the records designated in the sub¬ 
poena and was testifying therefrom on cross-examination 
when discovered by counsel for the District (App. 48). 
University records were available on nearly everything 
called for by the subpoena (App. 46-59), but the Treasurer 
brought with him to the Tax Court only certain leases 
which he thought pertained to the questions that would be 
discussed at the hearing (App. 57). In response to ques¬ 
tions by the Court as to matters of record at the Uni¬ 
versity the Treasurer responded that “I can’t carry all 
this in my head” (App. 72). * '' < ■ ' • * 

Although the University, through its Treasurer, com¬ 
plained in the prior parking lot cases (District of Columbia 
v. George Washington University, supra), and continues 
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to complain in these cases about the “difficult time” and 
“serious problem” it has in obtaining enough parking 
spaces for its employees and students (App. 18, 41), 
the University has never applied to the Commissioners 
of the District of Columbia or to the District of Columbia 
Motor Vehicle Parking Authority requesting the latter 
to acquire, by condemnation or otherwise, any areas for 
the parking of motor vehicles within the University area 
(App. 64) and has, as pointed out above, started to lease 
its parking lots to others for commercial purposes. 

At the dose of the University's case in the Tax Court 
the District moved to dismiss for failure of proof (App. 
74, 75) which, after some discussion (App. 75-77) was 
overruled (App. 78) and decisions were entered by the 
Tax Court cancelling the assessments of taxes involved 
(App. 109-111). The ruling and decisions were made be¬ 
cause of the Tax Court's determination that if the use 
of the property in question was that which was approved 
by this Court in its decision in the prior parking lot cases 
(District of Columbia v; George Washington University, 
supra ) the property is exempt no matter how much land 
owned by the University is “exempt" or “taxable" (App. 
88), without regard to use of some of the property to secure 
rent or income, and without regard to the fact that the Uni¬ 
versity has leased parking lots previously exempted by de¬ 
cision of this Court for commercial purposes. 

STATUTE INVOLVED 

% , 

Act of December 24, 1942, 56 Stat 1089, ch. 826 [Title 
47, Chap. 8, D. C. Code, 1951]: 

“2te it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Congress 
assembled. That the real property exempt from taxa¬ 
tion in the District of Columbia shall be the following 
and none other: 
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“Section L * • * (j) Buildings belonging to and 
operated by schools, colleges, or universities which 
are not organized or operated for private gain, and 
which embrace the generally recognized relationship 
of teacher and student” [Sec. 47-801a(j), D. C. Code, 
1951.] 


• • • 

“(r) (1) Grounds belonging to and reasonably re¬ 
quired and actually used for the carrying on of the 
activities and purposes of any institution or organi¬ 
zation entitled to exemption under the provisions of 
this Act. 

“(2) Additional grounds belonging to and forming 
a part of the property of such institutions or organi¬ 
zations as of July 1, 1942. Such exemption shall be 
granted only upon the filing of a written application 
to the Commissioners, supported by an affidavit that 
such additional grounds are not held for profit or 
sale but only for the enlargement and expansion of 
said institution or organization. 

“If, however, at any future date the grounds so 
exempted, or any portion thereof, shall be sold and 
a profit shall result from such sale the taxes thereon 
for each year from the date of acquisition of such 
property for which no tax has been paid shall imme¬ 
diately become due and payable, without interest: Pro¬ 
vided, however, That the total of such taxes shall not 
exceed 50 per centum of the net profit derived from 
such sale. The Commissioners shall be furnished a 
copy of the contract of sale together with other evi¬ 
dence necessary to establish the amount of profit or 
loss therefrom at least ten days prior to the date of 
settlement of such sale. Taxes assessed under this 
subparagraph shall constitute a lien upon such prop¬ 
erty. 

“Sec. 2. If any building or any portion thereof, or 
grounds, belonging to and actually used by any insti¬ 
tution or organization entitled to exemption under the 
provisions of this Act are used to secure a rent or 
income for any activity other than that for which 
exemption is granted such building, or portion thereof, 
or grounds, shall be assessed and taxed.” 




t 

STATEMENT OF POINTS 

. The property involved was not entitled to exemption 
from real estate taxation for the following reasons: 

(1) None of the unimproved real estate in question was 
actually used by the University for any purpose and, 
therefore, the basic requirement for tax exemption was 
not met. 

(2) In addition, the property involved in case numbered 
13^86 (Tax Court Docket No. 1451) was used to secure a 
rent in which cases the statute requires such property to 
be assessed and taxed. 

SUMMARY OF ARGUMENT 

The doctrine is thoroughly established by derisions of the Su¬ 
preme Court and of this Court that exemptions from taxation must 
be strictly construed against those claiming die exemption. The 
exemption provision here involved exempts “grounds” owned 
by die University which are “reasonably requ ir ed” and “actually 
used” for carrying on its activities and p ur pos es . The University’s 
sole and exclusive purpose is the “education of youth”. The 
grounds here involved, for which exemption is claimed, were not 
used for the University’s p ur pos e s and are not exempt from taxa¬ 
tion. 

The real p ropert y involved are parking lots owned by the Uni¬ 
versity and which is used solely by employees and students of die 
University for parking their motor vehicles while at work or 
classes. Parking lots are furnished free to employees but are 
rented to students. Employees and others are prohibited from 
using the stndent parking lot, which occupies a whole city block 
with exception of one small lot, even though it is half empty. 

The tax exemption statute involved makes no provision for the 
exemption of parking lots to provide free parking facilities for 
c e rt ain selected individuals who come to the District to cam a 
livelihood, attend school or college, go to church, or for other 
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purposes. On the contrary. Congress enacted another statute 10 
months prior to enactment of the tax exemption statute which 
authorizes the Commissioners of the District of Columbia to ac¬ 
quire, construct and maintain off-street parking facilities on a 
self-sustaining basis in which it was specifically provided that 
there should be “no discrimination in rates or privileges among 
the members of the public using said parking facilities.” The dis¬ 
crimination which results in these cases has been sanctioned solely 
by judicial fiat through die majority opinion of tins Court in the 
prior parking lot cases involving identical parties. Such dis¬ 
crimination is contrary to die well-established principle of law 
that a tax exemption ought to be made on some ground of public 
policy which justifies a donation of public funds for die benefit 
of all who come within die policy; it is contrary to die public 
policy established by Congress for the District of Columbia in its 
enactments of the tax exemption statute and the parking facility 
statute; and it is contrary to the Constitutional doctrine of equal 
protection of the laws. 

The adverse financial effect of exempting sufficient grounds in 
die District to provide private parking facilities for employees, 
members and beneficiaries of the many institutions favored by tax 
exemption is presently growing. This additional burden must 
fall upon taxable pr o p ert y ow n er s, and their tenants through in¬ 
creased rents, because of die statutory requirements that needed 
revenue not otherwise obtained must be produced by p r oper ty 
taxes. Such a result is at war with sound bask tax philosophy 
and, unless corrected, will resolve into a grossly unfair and un¬ 
equal imposition of the District tax burden. 

The Tax Court not only authorized, by its decisions, free park¬ 
ing facilities for employees of the University through allowance 
of tax exemption of such grounds but, also granted exemption of 
grounds rented to students of the University for parking their 
motor vehicles while at work or attending classes. Such exemp¬ 
tion, in addition to violating die principles of law hereinabove 
set forth, is clearly contrary to Sec. 2 of the tax exemption statute, 
supra, which requires that grounds so rented shall be “assessed 
and taxed”. 
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Hie derisions of the District of fWiwwiwa Tax Coart should be 
levelled because they eiiend tax exemption to real property not 
exempted by the applicable stat u te and b ecause they are m con¬ 
flict with the several established principles of law set forth herein. 

ARGUMENT 

I 

None of the real p rope r ty in question was actually used by the 
University for any pu r pose and, therefore , die base require¬ 
ment for tax exemption has not been met 

In the prior parking lot cases involving the identical 
litigants in the present cases 1 Circuit Judge Danaher 
stated (95 U. S. App. D. C. 216,221 F. 2d 89) : 

“The University argues that the lots are ‘reasonably 
required 1 for parking purposes. In my view the ex¬ 
emptions statute must be strictly construed. Moreover, 
the purpose of the statute must be ascertained in the 
light of the *1186 test 1 mentioned by Chief Judge 
Groner in Howard University v. District of Columbia 
[81 U. S. App. D. C. 40, 155 F. 2d 10, cert, denied, 
329 U. S. 739], and that means, he said, ‘the present 
use and not the intended use in the future which is 
controlling. 1 In my view, the 1942 Act was talking 
about grounds ‘actually used 1 for the educational pur¬ 
poses of the University, not about private parking for 
privately owned cars even though they belong to per¬ 
sons connected with the University. 11 

The principle of strict construction of tax exemption 
statutes, which Circuit Judge Danaher stated is applicable, 
has been many times announced by the Supreme Court of 
the United States. In Hale v. State Board of Assessment 
and Review , 302 U. S. 95, 103, 82 L. Ed. 72, 58 S. Ct. 102, 
the Supreme Court, referring to the principle of strict 
construction, stated: 

“The teaching of this court has been always to the 
same effect. 11 


* District of Columbia V. Georgs Washington U niversi ty, s up ra. 
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The Supreme Court’s recent (1947) pronouncement on 
the principle of strict construction of tax exemption statutes 
is contained in Atlantic Coast Line Railroad Co. r. Phillips, 
332 U. S. 168,173, 91 L. Ed. 1977,67 S. Ct 1584, as follows: 

“A legislature is not to be presumed to have relin¬ 
quished its power of taxation beyond the narrowest 
rational reading of an exemption. The potential need 
of all governmental powers, and fairness in the dis- 
- • tribution of burdens or in the enjoyment of privileges , 
preclude such an assumption.” (Emphasis supplied.) 

In Chicago Theological Seminary v. Illinois, 188 U. S. 662, 
672, 47 L. Ed. 641, 648, the Supreme Court stated that in 
claims for exemption from taxation the rule is that “the 
exemption must be plainly and unmistakably granted” 
and that/“a doubt is fatal to the claim’V And in Ford v. 
Delta & Pine Land Co., 164 U. S. 662, 666, 41 L. Ed. 590, 
592, the Supreme Court again stated: 

' ' * 

“It is abundantly established by the decisions of 

this as of other courts that exemptions from taxation 
,' t are to be strictly construed, and that no claim of 
. exemption can be sustained unless within the express 
letter or the necessary scope of the exempting clause.” 

The doctrine of strict construction of tax exemption 
statutes has been applied by this Court in prior decisions 
involving claims for exemption from real property taxa¬ 
tion, other than District of Columbia v. George Washing¬ 
ton University, supra. In Washington Chapter of the 
American Institute of Banking v. District of Columbia, 
92 U. S. App. D. C. 139, 203 F. 2d 68, this Court stated: 

. • . r - - 

, s 

“Exemptions from taxation are strictly construed 
against tnose claiming the exemption, even if the 
claimant is a charitable or educational institution, 
because such exemptions are in the nature of a re¬ 
nunciation of sovereignty, and are at war with sound 
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basic tax philosophy which requires a fair distribu¬ 
tion of the burden of taxation.” 

To the same effect is Hebrew Home for the Aged v. District 
of Columbia, 79 U. S. App. D. C. 64, 142 F. 2d 573, and 
Combined Congregations of the District of Columbia v. 
Dent, 78 U. S. App. D. C. 254,140 F. 2d 9. 

In Yazoo db Miss. Valley R. Co. v. Adams, 180 U. S. 1, 
22, 45 L. Ed. 395, 407, one of the authorities cited by this 
Court in Combined Congregations of the District of Co¬ 
lumbia v. Dent, supra, the Supreme Court stated: 

“• # * Exemptions from taxation are not favored 
by the law, and will not be sustained unless such 
clearly appears to have been the intent of the legis¬ 
lature.” 

■ ■ 

And in Phdenix Fire and Marine Ins. Co. v. Tennessee, 161 
U. S. 173,177, 40 L. Ed. 660, 662, also cited by this Court 
in the Dent case, supra, the Supreme Court stated: 

“• # • It must always be borne in mind in con¬ 
struing language of this nature that the claim for 
exemption must be made out wholly beyond doubt, 
for, as stated by Mr. Justice Harlan in Chicago , 
B. db K. C. R. Co. v. Missouri, 120 U. S. 569: ‘It is 
the settled doctrine of this court that an immunity 
from taxation by a state will not be recognised unless 
granted in terms too plain to be mistaken. * ” 

r 

v The majority of this Court did not apply this wel l se tt l ed 
doctrine of strict construction in deciding District of Co¬ 
lumbia v. George Washington University, 95 C. S. App. 
D. C. 214,221F. 2d 87, which Circuit Judge Danaher stated, 
in his dissenting opinion, was applicable. The opinion of 
the majority in that case is, therefore, in conflict with a 
long line of decisions of the Supreme Court of the United 
States and of this Court, and it should be overruled. 


In Atlantic Coast Line Railroad Co. v. Phillips, supra, 
the Supreme Court stated: 

“• • • In seeking the meaning conveyed by a local 
enactment it must be viewed as part of the whole 
texture of local law and of the economy to which they 

apply.” * 

The tax exemption statute here involved was enacted and 
approved in December, 1942. It does not, in any language 
whatsoever, exempt real property used by employees and 
students of tax exempt institutions for the parking of their 
automobiles while at work or at classes. Sea l(r)(l) of 
the statute involved exempts from taxation only “grounds” 
belonging to a tax exempt institution when used for the pur¬ 
poses enumerated in the other subsections of Section 1, 
provided that such grounds are reasonably required and 
actually used for carrying on such activities and purposes. 
The District has administratively exempted from taxation 
under the provisions of Sea l(r)(l), supra, all parcels 
of land used for the parking of motor vehicles when such 
vehicles are used for the purposes of the University, 
whether such vehicles are owned by the University or by 
its employees or others (Statement of the Case, supra, 
P-2). 

It is significant that the tax exemption statute here 
involved, enacted and approved in December, 1942, makes 
no provision for the exemption of parking lots for em¬ 
ployees and students of the exempted institutions because 
Congress had previously, in February, 1942, during the 
same session, enacted the District of Columbia Motor 
Vehicle Parking Facility Act of 1942, approved February 
16, 1942, 56 Stat 93, ch. 76 (Title 40, ch. 8, D. C. Code, 
1951) whereby the Commissioners of the District of Co¬ 
lumbia are authorized to acquire by condemnation if neces¬ 
sary, and to create and operate under public regulation 
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“public” off-street parking facilities in the District It 
is contemplated under that Act that the amounts to be 
charged for parking of motor vehicles within the facilities 
provided shall be fixed at rates consistent with the achieve¬ 
ment of the purposes of the Act which will not only defray 
the cost of maintaining, operating and administering the 
parking facilities, but, also, liquidate the cost of acquiring 
and improving the property required for parking facility 
purposes as well as provide for the acquisition and im¬ 
provement of other necessary parking facilities. The Act 
specifically provides (Sec. 40-804(d), D. C. Code, 1951) 
that: 


“• # * There shall be no discrimination in rates 
or privileges among the members of the public using 
said parking facilities.” 

Circuit Judge Danaher, referring to the District of Co¬ 
lumbia Motor Vehicle Parking Facility Act of 1942 in his 
dissenting opinion in the prior George Washington Uni¬ 
versity case, supra, stated: 

“• • • Thus, parking facilities for employees, stu¬ 
dents and faculty could be provided on such basis 
as to be self-sustaining and result further, in the 
spirit of the Act, in ‘no discrimination in rates or 
privileges’ among the users of the parking facilities.” 

Notwithstanding the fact that the University asserts that 
it has a “difficult time” and “serious problem” obtaining 
enough parking spaces for its employees and students, and 
notwithstanding the fact that the Commissioners of the 
District of Columbia are empowered by the aforesaid 
Motor Vehicle Parking Facility Act to acquire, construct 
and maintain parking facilities, and to contract by lease 
or otherwise with any individual, firm, association, or 
corporation, private or public for the operation of such 
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parking facilities (Sec. 40-804, D. C. Code, 1951), the 
University has never applied either to the Commissioners 
or to the District of Colombia Motor Vehicle Parking 
Authority to establish any parking facilities within the 
University area (App. 64). Instead, die University has began 
to lease to others, for commercial purposes, to secure rent or in¬ 
come, its present parking facilities including those on which it 
has secured tax exemption through this Coords decision in the 
prior George Washington University case, supra , as it does with 
much of its other real prop ert y which is not used for its corporate 
purpose of “educating youth*. The District’s subpoena call¬ 
ing for the production by the University of leases and 
other records relating to the use of land or buildings 
owned by the University for the parking of motor vehicles 
(App. 7, 8) was quashed by the Tax Court (Statement of 
the Case, supra, p. 2). 2 Nevertheless, the District discover¬ 
ed, through cross-examination of the Treasurer of the Uni¬ 
versity, that the following real property, owned by the Uni¬ 
versity, is rented to others (App. 45-59): 


Appendix 

Page No. Lot and Square Number 

59 All of Square 41, comprising an entire city block 
except for one small lot. 

46,47 Lot 831 in Square 75 
47,54 Lot 827 in Square 42 
48,50 Lot 3 in Square 119 
50 Lot 812 in Square 119 


j • * * • * 

* The Tax Court** action in quashing the subpoena was a dear abuse 
of discretion. The burden of proof was upon the University to show 
dearly Ha right to the exemption claimed. Omission of a party to pro¬ 
duce relevant and important evidence of which he has knowledge, and 
which is peculiarly within his control, raises the presumption that if 
produced the evidence would be unfavorable to his cause, readier v. 
Jaffe, 92 U. S. App. D. C. 2, 208 F. 2d 14, cert, denied 348 U. S. 817; Intent ate 
Circuit, Inc. v. United State*, 306 U. 8. 208, 228. 


ottnoicncncncncncncnoicnoicncncnoicflpi&noitnoiuitncnpioicnoi 
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51 Lots 12,19 and 800 in Square 119 
51 Lot 813 in Square 119 
51 Lot 812 in Square 119 
Lot 840 in Square 101 
Lots 800,801 and 840 in Square 75 
Lot 831 in Square 75 
Lot 850 in Square 75 
Lot 816 in Square 75 
Lot 815 in Square 75 
Lot 29 in Square 40 
Lot 30 in Square 40 
Lot 800 in Square 55 
Lot 844 in Square 55 
Lot 27 in Square 77 
Lots 55 and 56 in Square 77 
Lot 43 in Square 42 
Lot 814 in Square 42 
Lots 817 and 818 in Square 42 
Lot 824 in Square 42 
Lot 825 in Square 42 
Lot 25 in Square 57 
Lots 822 and 825 in Square 57 
Lot 29 in Square 57 
Lot 824 in Square 57 
Lot 821 in Square 57 
Lot 27 in Square 103 
Lot C in Square 121 
Lot 808 in Square 42 
Lot 811 in Square 42 
Lot 813 in Square 40 
Lot 803 in Square 42 
Lot 829 in Square 42 
Lots 829,830 and 831 in Square 101 

There is nothing in the tax exemption Act of Decem¬ 
ber 24, 1942, supra, or its legislative history which shows 
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“in terms too plain to be mistaken” that Congress has 
exempted grounds owned by exempted institutions which, 
as in the present cases, are used solely by employees and 
students for parking their motor vehicles while at work 
or classes. In fact the statute and its legislative history 
are devoid of the slightest inference that any such ex¬ 
emption was intended. On the other hand, the District 
of Columbia Motor Vehicle Parking Facility Act of 1942, 
supra, enacted ten months prior to the tax exemption stat¬ 
ute here involved, and its legislative history plainly show 
that Congress was fully aware of the need in the District 
of Columbia for off-street parking facilities * and intended 
that such facilities be provided, when needed, through 
public action on a self-sustaining and non-discriminatory 
basis, as pointed out by Circuit Judge Danaher, supra. 

The discrimination here pointed out, which has been 
sanctioned solely by judicial fiat through the majority 
opinion of this Court in District of Columbia v. George 
Washington University, is contrary to the well-established 
principle of law that a tax exemption ought to be made 
on some ground of “public policy” which justifies a dona¬ 
tion of public funds for the benefit of all who come within 
the policy; 4 it is contrary to the public policy established 
by Congress for the District of Columbia in its enact¬ 
ments of the tax exemption Act of December 24, 1942, 
supra, and the District of Columbia Motor Vehicle Park¬ 
ing Facility Act of 1942, supra; and it is contrary to the 
Constitutional doctrine of equal protection of the laws. 
Although the Fourteenth Amendment to the Constitution 
of the United States is not applicable in the District of 
Columbia, this Court stated in Hamilton National Bank 
of Washington v. District of Columbia, etc^ 85 U. S. App. 
D. C. 109,176 F. 2d 624: * 

' * See See. 40-802, D. C. Cod*, 1961. 

4 2 Cooley, Taxation, p. 1874, Sec. 858. 
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“• * * It is unthinkable that Congress, enacting 
. statutes applicable only in this jurisdiction, does not 
violate the due process clause of the Fifth Amend¬ 
ment if it denies the people of this District equal 
protection of the laws, just as a state legislature vio¬ 
lates the ‘equal protection’ clause of the Fourteenth 
Amendment if it does the same thing.’* 

We think that Congress adhered to the principle of equal 
protection of the laws in enacting the two statutes to 
which reference has been made herein. 

The discrimination created by this Court’s decision in 
District of Columbia v. George Washington University, 
supra, has already begun to mushroom. There is now pend¬ 
ing in this Court (Docket No. 13^85, District of Columbia 
> v. Church of the Pilgrims ) a case where the District of 
Columbia Tax Court has decided that grounds used by 
church-goers for parking their motor vehicles, free of 
charge, while attending church services, the use of which 
is limited to members of the church congregation, are 
entitled to exemption from taxation under Sec. l(r)(l) 
of the Act of December 24, 1942, supra. There is no basis 
or theory in law or justice which requires the taxpayers 
of the District to provide free parking facilities through 
tax exemption for selected individuals, small segments of 
the general public, who come to the District to earn a 
livelihood, go to church, attend school or college, or for 
other purposes. Yet this will be the result if such park¬ 
ing facilities are exempted from taxation. The impact 
of such favoritism, tax-wise, is that exemption of such 
parking facilities from taxation casts an additional burden 
upon the taxpayers of the District under Sec. 47-501, 
D. C. Code, 1951, which requires the Commissioners to 
annually fix such rates of taxation on real and personal 
property as will produce the money necessary to defray the 
District ’b share of expenses during the year. The Con¬ 
gress has been acutely aware for many years of the serious 
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revenue-producing problem of the District of Colombia. 
In 1949, while the District of Columbia sales and use tax 
bills were pending in the Congress, the House Committee 
on Appropriations, in Report No. 167, 81st Congress, 
dated March 1, 1949, after discussion of a deficit which 
would result from the appropriation which it intended to 
approve, stated on p. 2: 

V'(< * : ^ -’I’ . f 1 

“It is further pointed out by the committee that 
under the District Code (47 D. C. 501) the Commis¬ 
sioners of the District are empowered and directed to 
fix annually such rates of taxation on real and per¬ 
sonal property as will produce the money necessary 
to defray the share of the expense of the District 
during the year for which the rate is fixed. It is the 
belief of tins committee that such revenues as are 
( ; needed to meet the anticipated deficit in this bill can 
be raised by the Commissioners of the District of 
Columbia taking action in line with the above-men- 
‘ tioned statute.” ' ’ ' ' 

t ' * * 

The application of Sec. 47-501, D. C. Code, 1951, for the 
production of needed revenue for District of Columbia 
expenses in future years was again clearly brought into 
focus when the Senate Committee on the District of Co¬ 
lumbia was reporting out the bill winch became the Dis¬ 
trict of Columbia Revenue Act of 1956.* That Commit¬ 
tee, in Senate Report No. 1713, 84th Congress, 2d Session, 
dated March 23,1956, stated (p. 5): 

\ , 

“In connection with its recommendation of an in¬ 
crease in the Federal payment to the District of Co¬ 
lumbia, your committee wishes to state that in future 
fiscal years the Commissioners should give very seri¬ 
ous consideration to increasing the real property tax 
. rate in the District The Commissioners have full 
authority to do this under existing law.” 

• Approved March 81, 1966, Stmt. (1966 U. S. Code Con- 

greaeitmel and Administrative New*, VoL 6, p. 1208). 
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This comment by the Committee was made notwithstand¬ 
ing the fact that the Commissioners had committed them¬ 
selves to increase the real property tax rate to produce 
$1,800,000 for the fiscal year 1957 and $3*900,000 for the 
fiscal year 1958 and thereafter of the additional revenue 
needed to defray expenses of the District Government.* 
Beal estate taxes are an ever-recurrent subject of dis¬ 
cussion when District revenue and tax problems arise in 
the Congress. 7 The list of taxable and exempt real prop¬ 
erty shown on pages 378 and 379 of the Hearings on 
H. B. 7389, referred to in Footnote 7, shows that: 

(1) Only 47.6 per cent of the land area in the District 
of Columbia is on the taxable list, the remainder 
being exempt. 

(2) The value of land and improvements has steadily 

increased over the years. Tax rates have been like¬ 
wise increased; only once since 1929 (for the year 
1934)* was the rate decreased. And in Title XV 
of the District of Columbia Public Works Act of 
1954, supra , Congress fixed a minimum real prop¬ 
erty tax rate of $2^0 per centum on the assessed 
value thereof. v 

(3) In 1935 a total value of $96,137,951 in real property 
was exempted for private owners (other than the 
United States and the District of Columbia) which 
would have produced a tax for that fiscal year of 
$1,442,076 and which, through the years, has grown 
to a value of $171*445,606 for 1954 which would have 
produced a tax for that fiscal year of $3,686,081. 


• Senate Report No. 1713, supra, p. 2 (tabulation). 

7 Hearings before the Joint Sob-Committee on Fiscal Affairs of the 
House and Senate Committees in tbs District of Colombia on H. R. 
7389, 83d Congress, 2d Session, which became the District of Colombia 
Public Works Act of 1954, 68 Stat. 101. 

• Hearings on H. R. 7389, 83d Con g re ss , supra, p. 376. 



20 


The University has an enrollment of about 10,000 stu¬ 
dents and a staff of employees in excess of 2,000 of which 
approximately 60 per centum commute to the University’s 
facilities in their automobiles (App. 91, Finding 5). 150 
square feet of space is required for parking one auto¬ 
mobile (App. 92, Finding 10). Inasmuch as there are 
43^60 square feet in an acre of land it would require 
over 41 acres to provide private parking facilities for 
the University’s 10,000 students and 2,000 employees, or 
nearly 25 acres of land to provide such parking facilities 
for the 60 per centum of that number which the Tax Court 
found presently commute to the University. Circuit Judge 
Danaher stated in his dissenting opinion in District of 
CoUtmba v. George Washington University, supra , which 
involved only parking facilities for employees: 


“I see no basis upon which the exemptions statute 
can be construed to permit the University in its sole 
discretion, despite previous Congressional limitation, 
to say what and how many properties shall be acquired 
and converted to tax free status, or if presently owned 
* shall be withdrawn from the tax rolls, in order to 
provide free parking for the cars of the University 
personnel. If it can be done for 177 privately owned 
cars, it can be done for 2,000.” 

•- O '• • - - 


The tremendously adverse financial effect of exempting 
sufficient grounds in the District to provide private park¬ 
ing facilities for employees, members and beneficiaries of 
the many institutions and organizations favored by tax 
exemption is readily apparent Under Sea 47-501, D. C. 
Code, 1951, supra, this additional burden would fall upon 
taxable property owners, and their tenants through in¬ 
creased rents, because of the requirement that needed 
revenue not otherwise obtained must be produced by prop¬ 
erty taxes. The District of Columbia is limited in area; 
it cannot expand. On July 1, 1954, there were only 30,- 


* 


648.44 acres of land (exclusive of highways) in the Dis¬ 
trict of Columbia, lids area is classified as follows:* 


Classification 

Acres 

Per Cent 

Taxable area. 

. .14,55535 

47.5 

Exempt area: 

United States. 

..13315.91 

42.8 

District of Columbia. 

.. 1303.32 

3.6 

Privately owned and foreign 

. , governments. 

.. 1373A6 

6.1 

Totals . . . 

. .30,648.44 

100.0 

Congress never intended that such a heavy additional 

1 

£ 

1 

owners of taxable real 


property to provide parting facilities for employees, mem¬ 
bers and beneficiaries of exempted organisations, and 
clearly has not so provided in the applicable statutes. 
Such taxpayers, generally, must not only pay their foil 
share of taxes, pins commercial rates for off-street park¬ 
ing facilities for their automobiles, and, also, their share 
of taxes required to provide free parking spaces for the 
favored individuals. The unfairness of a similar situa¬ 
tion was aptly frowned upon by the Supreme Court of 
Pennsylvania when denying a claim for tax exemption 
in American Sunday School Union v. Taylor, 161 Pa St 
307, 29 A. 26, 27. 

n 

The pr o p erty involved in Case No. 13396 was used to secure a 
rent and was therefore taxable. 

Lot 825 in Square 41, one of the “grounds” which the 
Tax Court exempted, is part of a large student parking 

* Annual Report of the Board of Crwnirri—ionn of too District of 
Columbia to the Congress of too United States for too year ended Jmm 
80, 1956, porsoant to Sec. 12 of tho Act of Jane 11, 1878, 20 Stat. 108. 
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-lot comprising all of Square 41 (a city block) with ex¬ 
ception of one lot Such parking lot is used by students 
of the University for parking their motor vehicles. A 
charge per car is made per day of 20 cents up to 4 .-00 
PJM. and 20 cents from 4:00 P.M. to 11.00 P.M. Use of 
such parking lot is limited to students. If members of 
the faculty or other employees of the University desired 
to park on the lot they would not be permitted to do so, 
even though the parking lot was half empty of motor ve¬ 
hicles. (App. 65-68.) The University is not interested 
in the number of students who use the parking lot The 
Treasurer of the University testified (App. 66): 

<«• • • are more interested in the revenue that 
comes from those coupons and the revenue does not 
indicate the number of uses that have been made of 
the lot each day because students buy these coupons 
> T in units as they will buy enough for a whole week 
t or ten days at a time.” , 

Sec. 2 of the Act of December 24, 1942, supra, provides 
in material part that if any building, or portion thereof, 
or grounds belonging to and actually used by any insti¬ 
tution entitled to exemption are used to secure a rent or 
income for any activity other than that for which exemp¬ 
tion is granted, such building, or portion thereof, or 
grounds shall be assessed and taxed. It is at once ap¬ 
parent that before this provision of law comes into opera¬ 
tion the building or grounds to which it applies must not 
only belong to but, also, be “actually used by” the insti¬ 
tution “entitled to exemption” under some other provi¬ 
sion of the statute. Wholly aside from the provisions of 
Sec. 2 of the Act of December 24, 1942, supra, the estab¬ 
lished rule is that where use of property is the test of 
exemption, as is the case under the basic statutory pro¬ 
visions here involved, the exemption does not apply to 
property rented to others even though the income therefrom 
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is devoted to the favored purposes of the exempted insti¬ 
tution. Howard University v. District of Columbia, 81 
U. S. App. D. C. 40, 155 F. 2d 10, cert, denied 329 U. S. 
739. Sec. 2 of the statute involved, supra, is a further 
restriction on exemptions from taxation; it applies to 
impose a tax even where real property has been exempted 
and is actually used by the favored institution if any 
building, or portion thereof, or grounds, are used to se¬ 
cure a rent or income in connection with an activity which 
does not strictly fall within the ambit of the favored pur¬ 
poses of the exempted institution. In the case of a uni¬ 
versity, as in the present case, the basic exemption ex¬ 
tends only to buildings owned and operated by the uni¬ 
versity where the generally recognized relationship of 
teacher and student exists, and to grounds reasonably re¬ 
quired and actually used for educational purposes. Cir¬ 
cuit Judge Danaher, in his dissenting opinion in District 
of Columbia v. George Washington University, supra. 
stated: 

“* # * Surely 'activities and purposes must refer 
to the University’s operations as such to the extent 
that they 'embrace the generally recognized relation¬ 
ship of teacher and student’ (Subsection (j)). Where 
the statute mentions grounds 'reasonably required,* 
it refers to land presently needed for * educational 
purposes.” 

As we have pointed out above, all land needed by the Uni¬ 
versity for parking motor vehicles, whether or not owned 
by the University, has been exempted from taxation by 
administrative action (Statement of the Case, supra, 

p.2). 

Beal property owned by the University but which is 
actually used by students for parking their motor ve¬ 
hicles while attending classes or at work, as to which 
activity the relationship of teacher and student does not 
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exist, and which is used to secure a rent, is clearly not 
entitled to exemption from real estate taxes. On the con¬ 
trary, Congress has specifically directed in Sec. 2 of the 
statute involved that such property shall be “assessed and 
taxed”. 

, CONCLUSION 

It is respectfully submitted that the decisions of the? 
District of Columbia Tax Court should be reversed, and 
that the decision of this Court in District of Columbia v. 
George Washington University, supra, should be over¬ 
ruled. 


Vernon E. West, 

Corporation Counsel, D. C. 

Chester H. Gray, ,• ... 

Principal Assistant Corporation 
Counsel, D. C. 

George C. Updegbaff, 

. Assistant Corporation Counsel, D.C. 
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District Building, 

Washington 4, D. C. 
















STATEMENT OF QUESTION PRESENTED 


L The sole issue presented in these cases is whether the 
District of Columbia Tax Court erred in exempting from 
real property taxes small faculty and staff automobile 
parking lots of The George Washington University on the 
authority of this Courts per curiam decision in District of 
Columbia v. The George Washington University, 95 U. S. 
App. D. C. 214, 221 F. 2d 87 (1955) where upon the iden¬ 
tical issue lots for the same purpose were held exempt 
Included in the question is whether a small parking lot for 
students where a minimal charge is made to defray ex¬ 
penses of operation was not also properly exempted by the 
Tax Court 
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cided upon the authority of the Decision of this 
Court upon the identical issue in District of Co¬ 
lumbia v. The George Washington University, 

95 U. S. App. D. C. 214, 221 F. 2d 87 (1955) that 
small parlang facilities for the faculty and staff 
of the University were tax exempt. 5 

II. The Tax Court properly exempted a small addi¬ 
tion to a parking lot for students which had been 
exempted in a prior proceeding involving the 
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214, 221 F. 2d 214 (1955) held the following nses, identical 
to those involved in the aforesaid appeal, to be tax exempt: 

L Lot 810 in Square 77 is used by the respondent (here¬ 
after called the University) as an automobile parking lot 
containing 8 spaces for the staff of the University engaged 
in research work for the U.S. Government, Cancer Society, > 
Photo Foundation, The Heart Association- (J. A. 105) 

2. 4 lots in Square 77 used as an automobile parking 
lot containing 24 spaces assigned to medical personnel 
consisting largely of chiefs of medical and other services 
and administrative staff of the University hospital- (J. A. 
105-106) 

3. Lot 825 in Square 41 is a small lot which has been 
combined with the other lots in the square as an automo¬ 
bile parking lot for students. This entire area except Lot 
825, here in issue, has already been declared tax exempt 
from real estate taxation by the District of Columbia Tax 
Court (George Washington University v. District of Co¬ 
lumbia, District of Columbia Tax Court Docket No. 1352, 
decided March 17, 1953.) No appeal was taken from this 
decision to this Court The student parking lot is limited 
in use to students of the University who own and use auto¬ 
mobiles to commute to attend classes and who display 
stickers indicating parking privileges. There are two park¬ 
ing periods in force; from early morning to 4 p.m. and from 
4 p. m. to midnight. There is a charge of 20 cents for each 
period. It is imposed based on reimbursement for opera¬ 
tion and maintenance of the lot (J. A. 66) The charge is 
substantially less than that charged by nearby commer¬ 
cial parking lots. (J. A. 93-95) 

As to each of the docket numbers decided below certain 
basic facts were established and are apparently not con¬ 
troverted. The University is a corporation which is not 
organized or operated for private gain and which embraces 
the generally recognized relationship of teacher and 
student Its facilities are located in downtown Wash- 


3 


ington bordered generally by Pennsylvania Avenue, 20th 
Street, F Street, and 24th Street Northwest 

It has an enrollment of about ten thousand students and 
a staff of over two thousand, a large number of whom com¬ 
mute to and from the petitioner’s facilities in private 
automobiles. About 60% of the faculty and students com¬ 
mute to the University in their automobiles. 

The University has no parking facilities in or along 
campus drives or like areas which are afforded by the 
facilities of its sister institutions in the District of Co¬ 
lumbia. 

The University is located in a highly congested area. 
Parking on the streets surrounding the University is 
restricted and the general parking problem in the vicinity 
is complicated by the existence of a number of apart¬ 
ment houses, church buildings, church houses, and Govern¬ 
ment building. (J. A. 91-93). 

In the course of the hearing the Tax Court quashed a 
subpoena calling for voluminous information which was 
issued at 3:00 pjn. on the day preceding a holiday week¬ 
end, the hearing being set the day following the week-end. 
Although the Court and counsel for the University offered 
at the hearing to continue the hearing to provide time with¬ 
in which to comply with those parts of the subpoena which 
were relevant, the petitioner (hereafter called the “ 4 Dis¬ 
trict”) refused. (J. A. 24-27) The District, although it 
complains of this action in its brief does not identify it as 
a point involved in this appeal. (Pet Br. p. 7) 

REGULATION INVOLVED 

Zoning Regulation of the District of Columbia, Effective 
September 1, 1953: 

• • • 

“Section XIV(a)—Parking Area 

1. In all zoning districts there shall be provided at 
the time of erection of any building hereinafter desig- 
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nated, minimum off street parking area for motor 
driven vehicles in amounts not less than hereafter 
specified and, except as provided in Section XXIll, 
snch area shall thereafter be maintained and not re¬ 
duced below the requirement of this section. 

• • • 

4. Except as otherwise provided in this paragraph, 
the amount of off street parking area required under 
paragraph 1 of this section shall be determined in ac¬ 
cordance with the following table: 

USE 

• • • 

1 parking space for each 25 students 
based on a maximum planned class¬ 
room capacity (exclusive of labora¬ 
tories and workshops) of 14 square 
feet per student.” 

SUMMARY OF ARGUMENT 

The issues presented in these appeals have already been 
fully presented, argued, considered and disposed of by this 
Court in its decision in District of Columbia v. The George 
Washington University, op. cit supra. The Districts re¬ 
fusal to accept the decision and its continued insistence 
upon the presentation of arguments and considerations 
beyond the scope of this Court’s proper function must 
again be rejected. As this Court has pointed out the Dis¬ 
trict’s concern over the diminishing area of real property 
subject to taxation in the District is a matter for the 
Congress and not for this Court. 

The Tax Court properly decided that a small addition to 
a somewhat larger student parking lot already exempted 
by the Tax Court was tax exempt The fact that a small 
charge to defray expenses was made does not destroy 
tax exemption since the use is an exempt one and the 
source of income is an activity for which exemption is 
granted. 


• • • 

High schools, 

colleges, 

universities 
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ARGUMENT 

L Th» District of Columbia Tax Court Properly Decided, Upon 
the Authority of ths Decision of This Court on the Idonti- 
csl Issue in District of Columbia ▼. The George Wash¬ 
ington University. 95 U. S. App. D. C. 214, 221 F. 2d 87 
(1955) That Small Parking Facilities for the Faculty and 
Staff on the University Were Tax Exempt 

In District of Columbia v. The George Washington Uni¬ 
versity, 95 U. S. App. D. C. 214, 221 F. 2d 87 (1955) this 
Court held: 

“ Peb Curiam. 

In the crowded neighborhoods in which it carries on 
its work, George Washington University owns and op¬ 
erates automobile parking lots for the free use of a 
few of its faculty members and employees. The Dis¬ 
trict of Columbia Tax Court ruled that the lots are 
exempted from taxation by an Act of Congress which 
exempts ‘Grounds belonging to and reasonably re¬ 
quired and actually used for the carrying on of the 
activities and purposes of any institution or organiza¬ 
tion entitled to exemption under the provisions of this 
Act’ 56 Stat. 1090, Par. (r)(l), D. C. Code 1951, § 
47-801a(r) (1). Universities are entitled to certain ex¬ 
emptions under the Act. 56 Stat. 1090 Par. (j), D. C. 
Code 1951, § 47-801a(j). 

We agree with the Tax Court If the University 
brought members of its staff to and from work in its 
own cars, clearly the cars would be ‘used for the car¬ 
rying on of the activities and purposes’ of the Uni¬ 
versity. 1 We think it equally dear that its parking lots, 
which facilitate access of its staff members to their 
work, are used for the carrying on of its activities 
and purposes. And in the congested areas where they 
are located these lots, though not absolutely necessary, 
are ‘reasonably required’. Though the amount of 
taxation directly involved is small the District com¬ 
plains that the aggregate amount of exempt prop¬ 
erty in the District is large, and that this is burden¬ 
some. But such considerations are not for the courts 
but for Congress.” 


l Whether or not a statutory tax exemption was applicable. 
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It should be noted at the outset that the District does 
not attempt to distinguish the instant cases in any respect 
from those heretofore decided by this Court On the con¬ 
trary, the entire argument consists of a frontal attack on 
this Court’s decision, urging that it be overruled and char¬ 
acterizing it, among other things, as “judicial fiat” and 
“contrary to a well established principle of law”, to 
“public policy established by Congress” and finally to “the 
Constitutional doctrine of equal protection of the laws.” 
(Pet. Br. 8,16) 

Apparently, the unrestrained vigor of this attack upon 
this Court is inspired by the various assertions throughout 
the brief that the District finds itself in the uncomfortable 
position in the administration of its revenue laws of dimin¬ 
ishing returns from the taxation of real property. If this 
is true it is no doubt a matter of legitimate concern to offi¬ 
cials of the District of Columbia. But it is hardly a matter 
of justification for castigation of this Court for its patently 
sound conclusion that these uses are tax exempt 2 Indeed, 
the arguments to the contrary ignore the basic statutory 
standards of “reasonable requirement” and “actual use” 
which the Congress decided must govern exemption and 
deal instead in terms of what some might consider desir¬ 
able legislative standards in the future. 

But, as this Court had occasion to observe in its prior 
opinion, the Congress is the proper branch of government 
to consider the merits of such arguments. 

“Though the amount of taxation directly involved 
is small the District complains that the aggregate 
amount of exempt property in the District is large, and 
that this is burdensome. But such considerations are 
not for the courts but for Congress”. District of 
Columbia v. Hie George Washington University, op. 
cit supra, p. 215. 

* Not* the District's regulation under the off street parting law in which 
in all future University construction off street parking is required to be 
furnished for university students. Supra, p. 3, 4. 
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No new arguments or considerations are advanced by the 
District that were not pressed and rejected in their prior 
appeal. In their brief (Pet Br. 9-11) attention is directed 
to the familiar rule that tax exemptions are to be strictly 
construed. But, of course, as has been heretofore pointed 
out in this connection: 

“While exemption statutes should be strictly con¬ 
strued, that principle does not justify the interpola¬ 
tion of such qualification into a statute, dear in its 
meaning, for the purpose of defeating the privilege 
granted.” District of Columbia v. Mt Vernon Semi¬ 
nary, 69 U.S. App. D.C. 251, 254, 100 F. 2d 116, 119 
(1938). 

And, too, the rule means only that: 

“The rule of strict construction does not relieve the 
Court of the duty of interpreting the exemption by the 
ordinary rules of construction in order to carry out the 
intention of the legislature, and does not apply where 
there is no language in the act justifying or requiring 
construction. A fair and reasonable construction of 
the statute or contract must always be adopted giving 
the language used its ordinary meaning and taking 
into consideration the purpose and spirit of the ex¬ 
emption as well as the public policy entertained at the 
time and history of the times when the statute was 
passed.” 2 Cooley, The Law of Taxation (4th ed. 
1924, pp. 1416-1417) 

There is, too, pressed again the apparent argument that 
the District of Columbia Motor Vehicle Parking Facility 
Act of 1942* foredoses the future possibility of tax exempt 
private parking lots. If this is true, the District itself has 
not recognized it, for, as they claim, they have themselves 
exempted some lots of the University and doubtless those 
of other taxpayers for parking lots. (J. A. 45-46) (Pet Br. 
2,23) 

» 

Moreover, it would seem hardly necessary to point out 
again that the exemption statute and the parking facility 


3D. 0. Code (1951 ed.) $ 40-801 et aeq. 
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statute are entirely unrelated- There can be no issue of 
discrimination since the parking law is dealing with pub¬ 
licly owned and used property while the tax exemption 
statute is dealing with privately owned and used property. 
Indeed, the statutes speak in entirely different terms and 
are wholly unrelated. The sole tests for exemption are 
those carefully provided by the Congress in the statute 
dealing with an entirely different subject matter in an en¬ 
tirely different context 

In an effort to extend the rationale of Judge Danaher’s 
dissent the District labors to point out that if parking 
spaces for all 2,000 of the University’s faculty and staff 
were provided it would require 25 acres of land. But con¬ 
juring up such fantastic images cannot distort the fact that 
we are dealing here with 32 spaces in Tax Court Dockets 
Nos. 1452,1453 and 1454 and 8 spaces in Docket No. 1451 
(J. A. 65). Of course, it may be that there is a point at 
which excessive parking space no longer is consistent with 
the statutory standard of “reasonable requirement”. But 
under the circumstances it can hardly be contended that 
such a time is now at hand. 

The District emphasizes in its brief that the University 
in its efforts to expand its physical plant has acquired a 
number of properties adjacent to its present holdings, 
which, until they are able to be absorbed and integrated 
into its plans, have been leased to others and rentals have 
accrued to the University. So, too, issue is made of the 
fact that a lot heretofore exempted is back on the tax rolls 
because it had been leased to a commercial parking lot 
owner. 

It would seem patent that the University must avail it¬ 
self of each opportunity that presents itself to acquire 
property as it becomes available within the area of its mis¬ 
sion of contemplated expansion. It seems difficult to un¬ 
derstand the District’s complaint that such properties are 
kept upon the tax rolls providing revenue for the District. 


* 
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n* The Tax Court Properly Exempted a Small Addition to a 
Parking Lot for Students Which Had Been Exempted in 
a Prior Proceeding by the Tax Court Inrolring the Sam* 
Issue and From Which No A pp e a l Had Been Taken by 
the District 

The question of the propriety of an exemption for a park¬ 
ing lot for students where a small charge was made to cover 
the expenses of operation was decided by the Tax Court in 
The George Washington University v. District of Columbia, 
Docket No. 1352 on March 17, 1953. No appeal was made 
by the District from that decision and that lot has been 
thereafter considered tax exempt. By this appeal the Dis¬ 
trict apparently attempts to revive that issue in this Court 
although the lot here involved is but a small part of the 
larger student lot 

The lot involved accommodates but about 8 vehicles 
(J. A. 65). As in the remainder of the lot a small charge 
is made (20 cents) for each of two periods. (Each of the 
periods involved are the same as the hours for classes at 
the University.) 

The figure of twenty cents was arrived at as having been 
set, in the words of the University Treasurer, “on a basis 
to reimburse the University for the cost of attendants to 
regulate admission, control admission to the lot, and for 
the cost of such utilities as are used on the lot and the inci¬ 
dental repair of the surface of the parking lot” (J. A- 66). 
Because of this the amount charged is, of course, far lower 
than commercial lots serving the same area (J.A. 93 et 
$eq.). 

The Tax Court properly held that the use was an exempt 
one and that the payment of a small charge for these pur¬ 
poses did not destroy exemption. Indeed, it might be sug¬ 
gested in a highly analogous situation that the payment 
of a charge by a student for use of a dormitory could hardly 
be considered cause for destroying exemption. Nor, again, 
could it be forcefully urged that it was not proper within 
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the confines of the exempting statute to charge an athletic 
fee for the use of athletic fields. 

The District urges however that the charge constitutes 
a rent and is taxable under Section 2 of the statute in¬ 
volved. 4 Assuming, arguendo, that this charge could be 
termed a “rent” it must be observed that Section 2 of the 
statute imposes a tax only where a rent is charged for any 
activity other than that for which exemption is granted 
such * # * grounds”. 

It would seem dear that, as the Tax Court held, an auto¬ 
mobile parking lot for students is most urgently “reason¬ 
ably required” and “actively used” by an urban university 
under the conceded congested traffic conditions in its area. 
Moreover, it is dear that Congress by its use of the terms 
“rent” and “income” obviously had circumstances in mind 
other than a minimal expense offsetting parking charge 
when it formed the language of Section 2. 

As the Tax Court pointed out the receipt of income does 
not destroy exemption, San Gabriel Cemetery Ass’n v. 
County of Los Angeles, 49 CaL 2nd 624,122 P. 2d 330, 332 
(1942). 


4 The fact that a charge was made did not seem to concern the District 
in National Catholic Welfare Conference ▼. District of Colombia, Docket No. 
1001, 76 Wash. Law Begister 441, D. C. Tax Court, decided Jan. 28, 1948, in 
the Tax Court. Note the statement of counsel for the District in its Brief 
in the Court in District of Columbia ▼. The George Washington Univeraitj. 
op. dL supra (Brief for Petitioner, p. 18). 


i 
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CONCLUSION 

It is submitted that the decisions of the Tax Court in 
these cases should be affirmed. 

Respectfully submitted, 

Cast M. Euwer, 

800 Tower Building, 
Washington, D. C. 

Attorney for Respondent. 

Duckett, Gill and Orem, 

800 Tower Building, 

Washington, D. C. 

Of Counsel. 

October 8,1956 
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5 Filed Nov 26 1954 

x * . 

' - District of Columbia Tax Court 
Docket No. 1451 

V •• • 

, PETITION 

The above named petitioner appeals from assessment of 
taxes against it and avers as follows: ' 

L Petitioner is a corporation with its principal offices 
at 725 21st Street, N. W., Washington 6, D. C. 

2. The taxes in controversy are real property taxes for 
the 1955. fiscal year in the amount of One Hundred One 
Dollars and Four Cents ($10L04). The statement of taxes 
due was dated on or about September 1, 1954, as will ap¬ 
pear from a copy thereof attached hereto as "Exhibit A”. 
No tax was paid nor was such tax required to be paid by 
petitioner by virtue of the provisions of Section 47-801(e) 
of the Code of Laws of the District of Columbia. The real 
property, which is the subject of the tax, is located within 
the District of Columbia and is known as Lot Eight Hun¬ 
dred Twenty-five (825) in Square Forty-one (41). 

3. The assessment of taxes is based upon the following 
error: 

The Commissioners of the District of Columbia erred in 
holding that the real property was not exempt under perti¬ 
nent provisions of the District of Columbia Code. 

4. The facts upon which Petitioner relies as the basis 
of this proceeding are as follows: 

6 a. Petitioner is a corporation chartered by Con¬ 
gress February 9,1821, and is engaged in the opera¬ 
tion of a University, with its principal facilities located in 
downtown Washington in the District of Columbia, bordered 
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roughly by Pennsylvania Avenue, N. W., 20th Street, N. W., 
P Street, N. W., and 24th Street N. W.. . - 

b. Petitioner has an enrollment of about ten thousand 
(10,000) students and a staff in excess of two thousand 
(2,000) individuals, a large number of whom commute to 
and from the University in private automobiles. 

c. Parking facilities in the area of the University on pub¬ 
lic highways and parting areas open to the public are so 


limited as to afford only a very small number of spaces 
available to said student and faculty automobile commuters 
to and from the University; therefore, petitioner is required 
to furnish -automobile parting space for both student and 
faculty automobile commuters to the University.. 
t d. Petitioner does not own campus drives or other 
areas where commuting student and faculty members may 
find appropriate parking facilities. ' 

’ e. Petitioner operates the assessed area. Lot 825 in 
Square 41, as an automobile parking lot for commuting 
students at cost to said commuters and said parking area 
is not used to secure any income for any other activity or 
I* 13 !***- 

.WHEREFORE, Petitioner prays that tins Court may 
' hear the proceeding, and cancel the assessment 
■ 7 against said real property and exempt petitioner 
from the payment of real property taxes upon such 
real property. . . t . 

• t • •" ’ ‘ • , ■+ 1 * • 
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District of Columbia Tax Court 
. ‘ ; Docket No. 1452 

. : ^PETITION 

* . % *■ ‘ ’* ‘ * 

The above named petitioner appeals from assessment of 

taxes against it and avers as follows: 


* * ' i 


* f> 

• * “* *> V 

f - , *» - 

1. Petitioner is a corporation with its principal offices 
at 725 21st Street, N.W., Washington 6, D. C. 

., 2. The taxes in controversy are real pr o pe r ty taxes for 
the 1955 fiscal year in the amount of One Hundred Thirty- 
seven Dollars and Eighteen Cents ($137.18). The state¬ 
ment of taxes due was dated on or about September 1, 
. 1954, as will appear from a copy thereof attached hereto 
’ as “Exhibit A”. No tax was paid nor was such tax re¬ 
quired to be paid by petitioner by virtue of the provisions 
of Section 47-801(e) of the Code of Laws of the District of 
Columbia.. The real property, which is the subject of 
the tax, is located within the District of Columbia and is 
.known as Lot Eight Hundred Ten (810) in Square Seventy- 
seven (77). 

3. The assessment of taxes is based upon the following 
error: \ 

The Commissioners of the District of Columbia erred in 
holding that the real property was not exempt under perti¬ 
nent provisions of the District of Columbia Code.' 

. 4. The facts upon which petitioner relies as the basis 
4 of this proceeding are as follows: 

10 a. Petitioner is a corporation chartered by Con¬ 
gress February 9,1821, and is engaged in the opera¬ 
tion of a university, with its principal facilities located in 
downtown Washington in the District of Columbia, bor¬ 
dered roughly by Pennsylvania Avenue, N. W., 20th Street 
N. W., F Street, N. W. and 24th Street N. W. 

b. Petitioner has an enrollment of ten thousand (10,000) 
students and a staff in excess of two thousand (2,000) in¬ 
dividuals ,a large number of whom commute to and from 
the University in private automobiles. 

c. Parking facilities in the area of the University on 
public highways and parking areas open to the public are so 
limited as to afford only a very small number of spaces 
available to said student and staff automobile commuters to 
and from the University. 
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d. Petitioner does not own campns drives or other 
areas where commuting students and staff members may 
find appropriate parking facilities. 

e. Petitioner operates assessed area. Lot 810 in Square 

77, as an automobile parking lot for research personnel of. 
petitioner without charge and said parking area is not 
used to secure any income for any other activity or pur¬ 
pose. * 

WHEREFORE, Petitioner prays that this Court may 
hear the proceeding, and cancel the assessments against 
said real property and exempt petitioner from the pay¬ 
ment of real property taxes upon such real property. 

V . * * 1 

• • • # • • 

13 Filed Nov 26 1954 

District of Columbia Tax Court 
Docket No. 1453 
PETITION 

The above named petitioner appeals from assessment of 
taxes against it and avers as follows 

1. Petitioner is a corporation with its principal offices 
at 725 21st Street, N. W., Washington, D. C. 

2. The taxes in controversy are real property taxes for 
the 1955 fiscal year in the amount of Two Hundred Seventy 
Dollars and Sixty-two Cents ($270.62). ' The statements 
of taxes due were dated on or about September 1, 1954, as 
will appear from copies thereof hereto attached as “Ex¬ 
hibit A”. No tax was paid nor was such tax required to be 
paid by petitioner by virtue of the provisions of Section 47- 
801 (e) of the Code of Laws of the District of Columbia. The 
real property, which is the subject of the tax, is located 
within the District of Columbia and is known as Lots Eight 
Hundred Seventeen (817) and Eight Hundred Eighteen 
(818) in Square Seventy-seven (77). 
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3. The assessment of taxes is based upon the following 
error: 

The Commissioners of the District of Columbia 

14 erred in holding that the real property was not 
exempt under pertinent provisions of the District of 

Columbia Code. 

A The facts upon which Petitioner relies as the basis of 
this proceeding are as follows: 

a. Petitioner is a corporation chartered by Congress 
February 9,1821, and is engaged in the operation of 1 * uni¬ 
versity in the District of Columbia, and of a hospital at 
Washington Circle, N. W., and bordered roughly by I 
Street, N. W., 22nd and 23rd Streets, N. W., and Pennsyl¬ 
vania Avenue, N. W. 

b. The assessed area. Lots 817 and 818 in Square 77, is 
located near the George Washington University Hospital 
and has been utilized solely as a parking lot for medical 
personnel of the said Hospital. No charge is made for 
said parking facilities and said parking area is not used to 
secure any income for any other activity or purpose. 

c. There are no other parking facilities, either private 
or public, within an area easily accessible to the George 
Washington University Hospital, for use by such medical 
personnel. * 

WHEREFORE, Petitioner prays that this Court may 
hear the proceeding, and cancel the assessment against said 
real property and exempt petitioner from the pay- 

15 ment of real property taxes upon such real property. 

• • • • • • • 

17 Filed Nov 26 1954 

District of Columbia Tax Court 
Docket No. 1454 
PETITION 

The above named petitioner appeals from assessment of 
taxes against it and avers as follows: 
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L Petitioner is a corporation with its principal offices 
at 725 21st Street, N. W., Washington, D. C. 

2. The taxes in controversy are real property taxes for 
the 1955 fiscal year in the amount of Two Hundred Forty- 
eight Dollars and Four Cents ($248.04). The statements 
of taxes due were dated on or about September 1,1954, as 
will appear from copes thereof hereto attached as “Ex¬ 
hibit A”. No tax was paid nor was such tax required to be 
paid by petitioner by virtue of the provisions of Section 
47-801(e) of the Code of Laws of the District of Columbia. 
The real property, which is the subject of the tax, is located 
within the District of Columbia and is known as Lots Eight 
Hundred Twenty-five (825) and Eight Hundred Twenty- 
six (826) in Square Seventy-seven (77). 

3.. The assessment of taxes is based upon the following 
error: . , * 

The Commissioners of the District of Columbia erred 
in holding that the real property was not exempt 
under pertinent provisions of the District of Columbia 
Code. ► . 

18 4. The facts upon which petitioner relies as the 

, basis of this proceeding are as follows: „ 

a. Petitioner is a corporation chartered by Congress 
February 9,1821, and is engaged in the operation of a uni¬ 
versity in the District of Columbia, and of a hospital at 
Washington Circle, N. W., and bordered roughly by I 
Street, N. W., 22nd and 23rd Streets, N. W., and Pennsyl¬ 
vania Avenue, N. W. 

b. The assessed area, Lots 825 and 826 in Square 77, 
is located near The George Washington University Hospi¬ 
tal and has been utilized solely as a parking lot for Hos¬ 
pital administrative personnel. No charge is made for said 
parking facilities and said parking area is not used to se¬ 
cure income for any other activity or purpose. 

c. There are no other parking facilities, either private 
or public, within an area easily accessible to The George 




Washington University Hospital for use by such Hospital 
administrative personnel. 

WHEREFORE, petitioner prays that this Court may 
hear the proceeding, and caned the assessments against 
said real property and exempt petitioner from the payment 
of real property taxes npon such real property.?'' 


, Filed Dec 30 1955 
. District of Colombia Tax Court •" * 

DISTRICT OF COLUMBIA TAX COURT 

THE GEORGE WASHINGTON UNIVERSITY, 

' Petitioner, 


DISTRICT OF COLUMBIA, 

, , Respondent 

* Dockets Nos. 1451 to 1454 

( i 

SUBPOENA 

. t. ■ ^ * 

, The Commissioners of the District of Columbia to Mr. 
Henry W. Herzog, Treasurer, The George Washington 
University, 5222 Duvall Drive, Washington, D. C. (other 
address 725 21st Street, N.W., Washington, D. C.) Greet¬ 
ing: *.• * „ r - -■ < u •* 

^ YOU ARE HEREBY COMMANDED under penalty of 
law to be and appear in your proper person before the 
Tax Court for the District of Columbia, Room 322 Muni¬ 
cipal Court, Civil Division Building, Washington, D. C. 
on the 3rd day of January, 1956, at 10:00 amL, and then 
and there to testify on behalf of the respondent in the 
above-entitled proceeding. 

You are required to bring with you the following: 

(1) All minutes of the Trustees of The George Wash¬ 
ington University and other records of the University 
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showing the locations of real property in .the District of 
Columbia approved for acquisition by the University bat 
not yet owned by the University on July 1,1955. 

(2) A list showing (A) all land and buildings, by lot 
and square number and street address (if any), owned by 
The George Washington University and used for the park¬ 
ing of motor vehicles on July 1, 1955, (B) the capacity by 
number of vehicles which each area of land or building 
listed has for the parking of motor vehicles, (C) the num¬ 
ber of motor vehicles which have been parked each 

24 day since January 1,1955, on each such area of land 
or building listed, and (D) the amount of rent or 

income of whatsoever nature received by the University 
for such use; or in lieu of such a list all books and records 
of the University which will furnish such information. 

(3) All leases or other agreements entered into by and 
between The George Washington University and others in 
force on July 1, 1955, or entered into after that date re-. 
lating to the use of land or buildings owned by the Univer¬ 
sity for the parking of motor vehicles. 

(4) A list showing ( A) the names, home addresses, and 
business addresses of all students who use Lot' 825 in 
Square 41 in the District of Columbia to park their motor 
vehicles. (B) the specific hours each day each such student 
attends classes at The George Washington University, and 
. (C) the specific hours each day each such student parks a 
motor vehicle on Lot 825 in Square 41; or in lieu of such a 
list all books and records of the University which will fur¬ 
nish such information. 

By order of the Tax Court for the District of Columbia, 
this 30th day of December, 1955. 

• „ • • • • • * • 

25 DISTRICT OP COLUMBIA, SS: 

Pvt. James Salt, being duly sworn, says: I am a citizen 
of the United States of America, over the age of 18 years, 

■> 

t 


/ 



and not a party to or in any way interested in the proceed¬ 
ing in which the annexed subpoena was issued. 

On the 30th day of December, 19551 served the annexed ; 
subpoena upon the witness named therein by delivering to 
and leaving with him personally a copy of said subpoena, 
and at the same time exhibiting to him this original. 
Washington, D. C. „ * 
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TRANSCRIPT OP PROCEEDINGS 

in. 

• • • * v . • 

‘ Date: September 21, 1955 

t r 


30 MR. Eli VVER: Your Honor, frankly, with re¬ 
spect to Dockets Nos. 1451 through 14551 had under¬ 
stood, perhaps erroneously, that Mr. UpdegrafF was agree¬ 
able to admitting that those items were exempt Perhaps 
I am wrong about that, but each one of those cases, 1451 
through 1454, are all parking lot cases in which I had 
thought that the issue was disposed of by the Court of 
Appeals opinion. • • • 

THE COURT: You mean the same lots? 


MR. ETTWER: Not the same, but I thought that having 
determined the principle, that the District would be will¬ 
ing— . 

THE COURT: You know the only way to be certain of 
anything like that is to get a stipulation in writing. I 
can’t pay any attention to what was in your mind. 

MR. EUWER: I understand that I talked to Mr. 
UpdegrafF. Perhaps he would be willing to make a com¬ 
ment on it I spoke to him on the telephone. 

MR. UPDEGRAFF: I would be most happy to com¬ 
ment on it. With respect to Dockets Nos. 1451 to 1454, in¬ 
clusive, as well as to the other docket number involved in 
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the parting lots, I of course do not agree that they are 
entitled to exemption. The only reason 'why they 
31 could be placed upon the exempt list would be on 
-account bf the affirmance by the Court of Appeals of 
this Court's decision in the prior cases. * ; . 4 

As Tour Honor knows, we very strenuously sought to 
have Tour Honor's decision in those cases overturned, one 
of the bases being upon what we allege to be a dearly 
erroneous finding of fact in connection with the use that 
allegedly was made of those respective parting lots. 

' Now we have not receded from that position. We still 
believethat Tour Honor made a dearly erroneous finding 
of fact because the evidence which was sought to be intro- 
dnced in that case through the testimony of Mr. Herzog 
relating to the alleged use by the University was stricken 
by the Court, but this Court, notwithstanding, said that it 
was used by the University and that was affirmed by the 
Court of Appeals.'? > , " £ ~ 

I don't know that Tour Honor is going to take the same 
view of these cases here. I am not prepared to say that we 
were in error because we don’t believe we were in error in 
those c&s&£\. 
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. . *1 k . r 7 . ' . J . 

MR. EUWER: Tour Honor, I would like to say 
. ... this: I have misinterpreted what the District's atti¬ 
tude would be with respect to these parking lot cases. I am 
unprepared to go ahead with them this morning to re¬ 
establish the same facts that we did in the prior cases un¬ 
less Mr. Updegraff is willing to stipulate that the evidence 
in respect thereto as to traffic congestion and the Univer¬ 
sity’s status under the code is the same as those which 
were adduced in cases 1401 through 1408. . ,»'• 

MB. UPDEGRAFF: If Tour Honor please, I am will¬ 
ing to stipulate, but not as far as Mr. Euwer would like 
me to go. Tam willing to stipulate the facts as adduoed 
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in evidence in the prior cases respecting the parking lots, 
in so far as they relate to die use of the specific lots in 
issue under the dockets still remaining before the Court 
this morning may be received and considered by this Court 
subject to Bespondenfs objections thereto. ^ 

THE COURT: What about the congestion and also 
the evidence— • * ■ . y 

'*■ MR. UPDEGRAFF: All the evidence relating to it. 

THE COURT: You introduced some testimony which 
might be material— ,r „y 

MR. UPDEGRAFF:- I said all testimony. s \ 

. THE COURT: —as to the presence of parking lots in 
the area. . • '•***. ** •* * 

33 MR. UPDEGRAFF: I am including all that in 
1 my stipulation. Your Honor. * ■ 

THE COURT: And about the use of the streetsyand so 
forth, introduced T 

MR. UPDEGRAFF: Subject to our objection. 

THE COURT: I understand that perfectly. 

• Mr. Euwer, will you concede that the evidence respecting 
proximity of parking lots in the area and prices charged 
as testified in the former cases would apply to those cases? 

MR. EUWER:: • * * May I suggest that we go ahead 
with Dockets Nos. 1456 through 1462, those are the frater¬ 
nity house cases, in which there is a new issue here in¬ 
volved, and let Mr. Updegraff and me review the parting 
lot situations and arrive at a stipulation between us so 
that we can proceed from that basis with respect to these 
other lots which were not included in the Court of Appeals 
appeal. ' _ 

• > • • • • 

.* , . , , • r * . * •' 

34 THE COUR T: We will start on 1455. a 

MR. EUWER: May I make one comment before 
we proceed with respect to all of these cases? 
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I understand that the District of Columbia has sub¬ 
poenaed a large number of our employees in connection 
with this and other cases. It has worked, I am informed, a 
great hardship on the Petitioner. This is the day before 
registration. A number of subpoenas have been issued 
requiring some employees who. are vitally needed in that 
endeavor to appear in this Court on this day. ^ 

Now, I suggest to Tour Honor and to Mr. Updegraff that 
we are perfectly willing of course to permit the District of 
Columbia to review any of our records that are 

35 material and relevant in this or any other case and I 

suggest that the procedure which might be fol¬ 
lowed is to review those records and then subpoena them or 
the individuals. , ' y ‘ . •. 

After some discrimination has been exercised as to who 
is to appear before this court 

I suggest the possibility as to whether or not some abuse 
of process of this Court might not be involved in at least’ 
one subpoena that was issued for President Marvin’s ad¬ 
ministrative assistant We are perfectly willing to let Mr. 
Updegraff or any other properly appointed official review 
any of our records or talk to any of our people, but I think 
a wholesale issuance of subpoenas might be looked into. 

THE COUBT: _.I can’t answer that Don’t let’s get 
into that This involves a lot of property and a lot of 
taxes, and I think the District should be given a good deal 
of leeway to defend the attack you made on these taxes. 
I can’t answer that now. Let’s proceed with the trial 
Probably the quickest way to get rid of these employees is 
to speedily proceed with your trial and get it over with. 

• • • • • • • 

36 HENRY W. HERZOG 

. • • v, ' • . • 

• •••••• 


THE WITNESS: Henry W. Herzog, 725> 21st Street, 
Northwest, I am Treasurer of George Washington Uni¬ 
versity. / 

• • • • '• 

38 ME. Eli WEE: I wonder, Your Honor, if we might 
ask the District if they concede that the University 

is not organized or operated for private gain and that the 
generally recognized relationship of teacher and student 
exists. 

ME. UPDEGEAFF: May I ask the reporter to read that, 
please. 

(The reporter read from his notes as requested) 

ME. UPDEGEAFF: May I borrow Mr. Euwer's book, 
please. 1 ' 

I take it Mr. Euwer is trying to obtain by that requested 
admission a paved roadway into the safety confines of 
section 1 (j), of 47-801a, of the District Code. 

THE COUBT: He is not asking you to concede that it is 
necessarily used, but-that George Washington University 
is not operated for private gain and that there is a rela¬ 
tionship between student and teacher. 

MB. UPDEGEAFF: In as much as the allegation of 
error in paragraph 3 of the Petition is not specific under 
what provision of law they seek exemption, I would like 
to know now whether that is the section, section l(j) of 
the Act of December 24, 1942. 

MB. EU WEB: This is buildings? That is what is taxed. 
Yes, that is “j”. * 

ME. UPDEGEAFF: That being the case. Your 

39 Honor, we know where we stand and I will concede 
with respect to Mr. Euwer’s request and with respect 

to section l(j) of the statute referred to that Petitioner 
here is a college or university and that it is not organized 
for private gain and that it embraces the generally reoog- 

it 
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sued relationship of teacher and student I specifically do 
not concede that it is not operated for private gain since 
I have no knowledge with respect to it / * > - 5 
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40 v, - - THE COURT : Mr. Euwer, this hasno connection 

with other cases and we don’t know now in the record 
just what connection Mr. Herzog has. , ^ ^ • 

MR. EUWER: I thought he testified he was treasurer. 
THE COURT : You haven’t asked him any questions. 

; i; ; BY MR. EUWER: - - r .\ 

Q. What is your relationship with the Petitioner! A. 

I am treasurer of George Washington University. ■. , 
vQ. Are you familiar with -the organization of the Peti¬ 
tioner? A. I am.-.,,. > L . %, . . -S . , : • 

Q. How is the Petitioner organized! ' A. The University 
is chartered by Act of Congress of February 9,1821. > < 

! THE COUR T: That is all admitted. • - v 4 

- MR. EUWER: I wouldn’t have to go into this and.take 
up the Court’s time if the District would'concede that. 

' Petitioner is not organized for private gain. — 

41 V.* THE COURT: Ton go. ahead. He hasn’t eon- 

.i «/ ceded, and doesn’t have to. You ought to be able 
to prove that .. ■*? . ‘ ' ; 
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“• BY MR.; EUWER: 
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Q. Is it organized as a corporation? " N : • 

v, THE COURT: He conceded -it is a corporation. 




BY MR EUWER: 


Q.<Are there any shares of stock in the corporation? 
A. There are no shares of. stock, i w 
i. v Q. How are the revenues obtained? A. Revenues are> 
obtained front students’ fees, principally. 
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Q. Does any one receive any income from the Petitioner 
other than salaries t . A. No. 

Q. Are the salaries paid in conformity with salaries paid 
in other colleges and universities! A. They are 
MR. UPDE6BAFF: I object as immaterial. 

„ THE (X)UBT: Overruled. . r 

MR. UPDEGRAFF: If your Honor please, I see no 
relationship here, what importance does it have with re¬ 
spect to what other institutions dot The question here is 
this institution. . , .. 

THE COURT: He is proving that the salaries are ordi¬ 
nary salaries paid. .* . . ^ . 

\ MR. UPDEGRAFF: It isn’t shown that this witness 
knows or how he knows. -. 

42 THE COURT: That may be ground for objection, 
but you didn’t give that ground for objection.. 

I think that is a good ground and if you make a motion 
to strike the testimony I will strike it. 

- MR.UPDEGRAFF: Ido. . 

THE COURT: I will grant it 

BY MR. EUWERr; % .Z *_» 

Q. Do you know the salaries that are paid in your insti¬ 
tution T A. I do. - ^ ^ < 5 , 

, Q. Do, you know the salaries that are paid in other 
institutions! A. I do. 

Q. Other educational institutions! A. Ido. >; • > 

f Q. And do you know whether or not they are roughly 
the same? “ V . - -Z ' i - — 

MR. UPDEGRAFF: I object • r f " + • 

• THE COURT: Overruled, v"' r ^ 

THE WITNESS: I would say the salaries paid brjr 
George Washington University are on about the average 
of salaries paid in colleges and universities throughout 
this country. 
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BY MB. EUWER: 

Q. Does anyone receive any income or profit other 

43 -f than salaries f A. They do not 

*. *• ‘ . 

• i • • • • 

46 Q. How many students does your University have? J 
A. We have approximately 10,000 students. 

Q. And how large a faculty? A. Our faculty is approxi¬ 
mately 2000. 

Q. And for how long a period of time have you had a 
university of that size? A. Well, ever since the end of 
the last war. 

j r r ' : f .* 

• • • • • • • 

•v *■ 

48 CROSS EXAMINATION 

BY MR. UPDEGRAFF: - 

* ■ • * * 

•-•••• .**# • 

. u. 

51 Q. Now, Mr. Herzog, isn’t it also a fact that the 
George Washington University, petitioner in this 
case, owns a considerable number of houses and other real 
property in the vicinity of its so-called campus area re¬ 
ferred to roughly in paragraph 4a, of the Petition in this 
„ case, to be more specific, located in downtown Washington 
in the District of Columbia bordered roughly by Pennsyl¬ 
vania Avenue, Northwest, 20th Street Northwest, F Street 
Northwest, and 24th Street Northwest, in which the Uni¬ 
versity derives rent or other income and which property 
is not used in connection with the teacher-student rela¬ 
tionship of the Petitioner? Is that true or not? . A. That 
is true.. 

r 

* ,, 

• • • • • • • 
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101 i CROSS EXAMINATION : - 

BY MB. UPDEGBAFF: 

Q. Mr. Herzog, the students of George Washington Uni¬ 
versity are largely those who are employed at some gainful 
operation, are they not? A. Some of our students are 
employed. 

Q. A great number of them are, aren’t they? A. Not a 
large percentage of them, no. 

Q. Do you blow how many of your male students, for 
example, are employed by the Federal and District 

102 governments in the Washington area? A. I don’t 
have that information, no. 

V • 

• • • • • • • . • 

BY MB. UPDEGBAFF: 

Q. Do you blow how many male students attending 
George Washington University are employed by private 
corporations and partnerships and business houses in the 
Washington area? A. I don’t know, Mr. Updegraff. 

Q. The University keeps such records, does it not? A. I 
don’t know that they would have it in just the form you 
are asking this question. 

Q. Isn’t it true that the University, petitioner here, cir¬ 
cularized all of its students some time ago in connection 
with apartment facilities? A. We made a survey a year 
or so ago, but I don’t have the results of that survey 
. with me. 

103 Q. That survey necessarily included, did it not, 
places of employment of the students? A. Mr..Up¬ 
degraff, I really don’t remember the information that was 
collected at that time. " 

Q. All right 

Do you know, Mr. Herzog, either from your personal 
knowledge or from the records you have with you the 
number of students who attended George Washington Uni- 


versity who live in homes or other places of abode in the 
District of Columbia and, Washington area excluding 
George Washington University dormitories! A. If I under¬ 
stand your question correctly, all. of our students live in the 
Washington and nearby area who do not live at the Uni¬ 
versity. 

Q. And do you know where they live from your personal 
knowledge, or from your records? A. Yes, I know where 
they live. They live in fraternity houses, they live in 
rooming houses and some of them live at home. 

Q. Also some live in apartments? A. That would be 
their home. s N 

Q. For all you know, some of them might live in trailers, 
is that true? A. Conceivably. • 

• • • • • • 

* -**<» * 

118 - HENRY M. HERZOG 

a witness previously sworn, resumed the stand and 
testified further as follows: 

THE COURT: You are still under oath. 

CROSS EXAMINATION—resumed ' 

"V BY MR. UPDEGRAFF: ’ ' 

Q. Mr. Herzog, in your testimony I believe in prior 
parking lot cases, which has been incorporated into and 
made a part of the parking lot cases before the Court in 
Docket Nos. 1451 to 1454 inclusive, you testified, as 

119 I recall, that you had a difficult time obtaining enough 
parking spaces for your employees and students, 

is that correct? 

• • • • • 

, 1 . «« - +■ 4 

THE WITNESS: That is correct < 

BY MR. UPDEGRAFF: 

Q. Now did there come a time when the University leased 
some of its parking lot facilities for commercial purposes? 



* MR EUWEB: Objection. , & 

-• THE COURT: I will sustain the objection. I don't 
know the purpose or materiality. . ' 

MR UPDEGRAFF: I think it is very material to show 
here that here is evidence that has been adduced, testimony 
of this witness that they hadn't been able to get enough 
parking space to use, but I want to show they have leased 
out commercially some of these parking lots. 

MR ETTWER: I think he can ask those questions when 
those cases come on for hearing, but I fail to see 
120 their relevance to the fraternity houses and the 
storage case. 

MR UPDEGRAFF: The question comes up whether 
these lots, these grounds, are reasonably required. Your 
Honor. 

THE COURT: We are talking about the fraternity 
houses. 

MR UPDEGRAFF: We are talking about parking lot 
cases that we had this morning. 

THE COURT: We only had one. . 

MR UPDEGRAFF: We had several—16 cases here this 
morning. 

MR EUWER: My understanding of what happened to 
1451 through 1454 with respect to those cases was that 
Mr. Updegraff and I would get together on a written stipu¬ 
lation so we wouldn't have to repeat the very voluminous 
testimony which was adduced in the prior cases. 

THE COURT: But those cases are going to be con¬ 
tinued, and can't you wait? 

MR UPDEGRAFF: I thought it was understood here 
and I tried to be careful so there wouldn’t be any misun¬ 
derstanding— 

THE COURT: Maybe you are right You are now 
addressing your questions to the parking lot cases? 

MR UPDEGRAFF: Yes, sir. 
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w ' ... 

.. THE COURT: You want to bring out by this witness 
whether or not any of "these lots you said you needed or 
these lots involved have now been leased for commercial 
purposes. ' J" ' k -. v ■ 

MR UPDEGRAFF: That is correct 
121 THE COURT: I think he is right 

MR EUWER: Your Honor, I think it is an 
appropriate question and would doubtless be relevant if 
- we were hearing those cases at this moment Just so it is 
understood the hearing on those will be continued at a 
future date. . 

THE COURT: Yes. , 

THE WITNESS: I don’t have a record of these four 
- cases. 

THE COURT: I will give you the lot numbers. : »: 

MR UPDEGRAFF: I am not concerned with any spe¬ 
cific lot numbers. I want to know whether they have leased 
for commercial purposes any of the parking lots they have 
secured exemption on through this court 
' THE WITNESS: You mean at any time? 

THE COURT: Yes. 

* THE WITNESS: Yes, we have leased a property for 
commercial parking purposes. - ~ 

THE COURT: When did you do that? 

THE WITNESS: July first of this year. 

THE COURT: To whom did you lease itt 

THE WITNESS: We leased it to I think it is called 
the Colonial Parking Company or Service.' “ 

’ THE COURT: What is the amount of rent you receive, 
if you can recall? * • 

THE WITNESS: f don’t recall the rent but taxes 
are being paid on this property to the District of Co¬ 
lumbia. 


f ’ 
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THE COUBT: He wants to know the best yon 
can recall what rent yon get. . , 

THE WITNESS: I believe the rent is three or fonr 

■ hundred dollars a month. 

MR. UPDEGRAFF: That it alL 
THE COUBT: What lot is itt 
THE WITNESS: It is lot 3, square 119. 

• • • • • • 

THE WITNESS: It is a lot that holds about—it is this, 
what was formerly a church property and the reason we 
rented it was because we had a property backing .this lot 
on Pennsylvania Avenue that had to be torn down because 
it was in a delapidated condition. This is all first commer¬ 
cial property and in order to get a return for this valuable 
piece of property this area was thrown in there. 

THE COUBT: How can you say you need parking lots 
when you rentt 

THE WITNESS: Because we are buying additional 
properties all the time, Tour Honor. We have other cases 
that are coining up this coming year. We have a great 
many pieces of property in this area and it is big business. 
MB. UPDEGRAFF: I agree with you, Mr. Herzog, 
it is big business. 

123 One or two more questions, Mr. Herzog: 

. BY MR. UPDEGRAFF: * 

_ ^ 

Q. You said taxes are being paid on the properties being 
rented. - A. Yes. ** .. 

■ a Q. As a matter of fact, you haven’t received a tax bill 
yet, have you? A. We haven’t received a tax bill yet. 

Q. You haven’t paid taxes yet? A. Not due until the 
end of this month. 

Q. You haven’t received a bill yetf A. No. * - 
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THE COURT: Mr. Power, I expect that we will pro¬ 
ceed in the order of the number of eases! ^ V> ; v 

MR. EUWER: y Very well, Tour Honor. I have a mat¬ 
ter I would like to bring to your Honor’s attention prior 
thereto, if I may. . - ;>x ■ V. ■‘ti , 

,j>' THE 'COURT:. Yes. •v;,*; ^ 

MR. EUWER:,.-Your Honor, these cases r have been 
pending before this Court for over a year and have been 
set for hearing several times. Yet, on Friday afternoon 
at 3.-00 o’clock, Mr. Herzog, the Treasurer of the peti- 
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tioner, was served with a subpoena in witch he was re¬ 
quired to bring with him for this hearing the- following 
documents: * \. & •“ - % 

> L Ail minutes of the Trustees of tbiei George Washing- 

* ton University and other records of the University show- 
r; mg the locations of real property- in the District of Colnm- 

-*• bia approved for acquisition by the University but not yet 
„ owned by the University on July 1, 1955. " * ‘ l. 

2. A list showing: (a) All land and buildings bylotsnd 
-. square number and street address, if any, owned by the 

% George Washington University and used for the parting 
>*. of motor vehides on July 1, 1955; (b) He capacity, by 
number, of vehicles which each area of land or budding 
*\ x listed has for the parking of motor vehides ; * * * 
r' 128 THE COURT: What is the third oner: 

V ' MB. EUWER: (b), he asks first for a list showing 

* 4, all land and buildings by lot and square number used by 

the University for the parking of motor vehides on July 1, 
, ;»1955, and as the second part of that request he asks for the 

capadty, by number, of vehicles for each of those areas, 
(c) The number of motor vehicles which have been 
,. parked each day since January 1, 1955, on each area of 
land or building listed; and (d) The amount of rent or 

* income of whatsoever nature received by the University 
. for such use or in lieu/df such a list of all books and rec- 

ords of the University which will furnish such information. 

3. All leases or other agreements entered into by and 
* between the George Washington University and others in 

force on July 1, 1955, or entered into after that date re¬ 
lating to the use of land or buildings owned by the Uni- 
- versity for the parking of motor vehides. 1 

4. A list showing : (a) The number, home addresses, and 
business addresses t of all students who use Lot 625 in 
Square 41 in the District of Columbia to park their motor 
vehides; (b) the specific hours each day, each student 

* attends classes at the George Washington University; and 
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(c) the specific hours each day each student parks a motor 
4 vehicle on Lot 625 in Square 41, or in lien of such 
129 list all books and records of the University which 
. v will furnish such information. 
r Now, if yonr Honor please, I object to aH of these re¬ 
quests on the ground, first, that they all relate to a date “ 
which is alien to the dates involved in the cases before - 
- yonr Honor for hearing this morning; they all are xe- 
questing information as of July 1, 1955, all of the cases 
involved this morning involve prior years. • 

Secondly, we obviously have had no time in which to 
prepare this information I feel that yonr Honor 
should quash this subpoena. I think that all of the infor¬ 
mation asked is irrelevant and immaterial and I say that 
in the event that yonr Honor rules otherwise, we will, as 
we have in the past, be glad to cooperate with the District 
of Columbia in furnishing any information which your ** 
Honor thinks relevant to these cases, but we must have 
time to do it and we certainly cannot be expected to come 
up over a holiday weekend when all of the personnel of the 
University are absent, to compile this information, par- 
# ticularly when this case has been pending for such a per¬ 
iod of time. r , , .i 

THE COURT: Let me look at the subpoena. (Counsel 
. handed a copy of the subpoena to the Court) 

THE COURT: Number 1, I will rule on these—I’ll 
strike that. , i . +. 

MR. UPDEGRAFF: Is your Honor going to v * 

* 130. ^ hear the District on this? ^ , 

THE COURT: If you want, Mr. Updegraff. 

MR. UPDEGRAFF: I certainly do desire to be heard. - 
THE COURT: All right 

MR UPDEGRAFF: Do I understand there is now be¬ 
fore the Court a motion to quash the subpoena issued to 

* Mr. Herzog? X . . " . 

i THE COURT: Yes. 


* 


ME. UPDEQRAFF: In the first place, if the Court 
please, there is nothing whatsoever in this subpoena in 
question which calls for the production of anything that 
the petitioner itself should not be prepared to produce be¬ 
fore this court in order to sustain its claim for exemption 
of the properties involved—not one single thing. 

They were very careful, in the second place, if your 
Honor will look at the subpoena and analyze it a little you 
will see, sir, that we ask for a list of information which we 
thought would be helpful to the Court and to counsel try¬ 
ing the case rather than a lot of records leaving the Court 
and counsel to search for the information desired. 

We say, in lieu of such a list bring in the books, my 
thought there being that if such a list is furnished our' 
assessors could then check the * lists with the 
131 _ records and save the time of the Court and counsel 
, and see if the list was proper. 

However, if they do not produce such a list then, of 
course, the books would have to show it. 

We think, as I have said before, that this is nothing 
more nor less than information and documentary evidence 
which should have been already prepared and available to 
present to this court by the petitioner itself and we con¬ 
sequently feel that we are entitled to have it before the 
court. . ., 

THE COURT: Number 1 will be stricken because it 
has no relation to these cases. i 

.Number 2 will be stricken because you can’t, by deposi¬ 
tion, require the other side to do anything. All you can 
require them to do is produce a record and—" 

MR. TJPDEGRAFF: If your Honor please!. 

THE COURT: Mr. Updegraff, just wait a moment, 
please, let me finish. * 

You have called for a list of all lands and buildings, yoq 
can’t require the taxpayer to complete a list of that kind. 
And Number 3— * " 
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' MR. UPDEGRAFF: If your Honor please, I don’t like 
to interrupt the Court, but your Honor has overlooked a 
part of Number 2, and as I just explained, we say 

132 we called for a list we thought it would be convenient 
to the Court and counsel and save the time of the 

Court. We said in lieu of such a list we want the books . 
and records and certainly we are entitled to those. 

THE COURT i> I’ll pass on that. The first part, Mr. 
Updegraff, you may be right on that. As far as the list 
is concerned I’ll strike out the request -of the list.- I’ll 
come back to the books. 

Number 3, I’ll strike out Number 3 as not* material and 
the list, and Number 4, that calls for a list— 

MR. UPDEGRAFF: It’s the same as Number 2, your 
Honor.* , - 

THE COURT: I’m going to strike it, Mr. Updegraff, 
on the ground that it would be unfair on this time on the 
30th day of December, to call upon the taxpayer to supply 
that information or those books and records. I don’t see 
how he can get them up in that time. * 

MR. UPDEGRAFF: If your Honor please, the books 
are there, so far as a list is concerned, I agree with your 
Honor, as I indicated in my statement heretofore, that we 
called for the list so as to be helpful; in lieu of the list we 
want the records. All they have to do is pick up the rec¬ 
ords and bring them here. Your Honor, there is no prepa¬ 
ration needed and I don’t understand what is unfair 

133 about issuing a subpoena some days before trial and 
expecting to have records here. 

THE COURT: Well, Mr. Updegraff, you have issued it 
practically on a day before the trial. 

MR. UPDEGRAFF: I did not, your Honor, I issued it 
on, as I recall, Friday of last week—this is Tuesday. 

THE COURT:. Friday of last week was the day before 
a holiday and the next was New Year’s Day, and the next 
was a holiday and it seems to me that you could have is- 
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sued the subpoena earlier than this and it will take some 
time to get these books up, yon just can’t go and grab any 
book yon want and if yon want a continuance, all right, 
I’ll grant continuance. 

MR. UPDEGRAFF: I’m not asking for a continuance, 
I’m objecting to your Honor gnashing our subpoena in this 
case. 

THE COURT: All right, I’ll quash it on that ground. 

• • , • ' • • • • 

-■ ’ ' ^ • 

134 MR. UPDEGRAFF: On the subpoena which your 
Honor has just quashed, for the record, does your 

Honor’s ruling go to the subpoena as a whole, including 
everything? 

THE COURT: Everything. I’ll grant a continuance 
if either side wishes it. - 
MR. UPDEGRAFF: I don’t need a continuance and 
I’m not asking for one. I take exception to your Honor’s 
ruling. 1 

• • • • • • • 

135 MR. EU AVER: To continue then, with respect to 
the stipulations which have been entered into be¬ 
tween counsel. 

They are these, and I refer to your Honor’s findings of 
fact in Docket Numbers 1401 through 1406 in the prior 
parking lot cases which were heard before this court and 
which prior years were involved. ' 

* There is a stipulation first following the language of 
Paragraph 1 of the Findings of Fact in General. The 
petitioner is a corporation with its principal offices at 
725-21st Street, Northwest, Washington, D. C. It was 
" chartered by Congress on February 9,1821 and is engaged 
in the operation of a university and as an adjunct, a 
hospital' 

The next sentence Mr. Updegraff has stipulated that the 

petitioner embraces the generally recognized relationship 

- , *• ’ 
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of teacher and student but not that it was organized or 
operated for private gain. 

MB. UPDEGBAFF: I may tell the Court that as we 
have in these cases heretofore, we admit that the petitioner 
is organized not for private gain but we do not admit that 
it is not operated for private gaii^. 

THE COURT: Is it your theory that in as much as, 
for instance, the President has a right to use a parking 
space or the Treasurer and so forth, that they are getting 
some sort of gain from it?. I mean, is that what you 
' - Vv * meant**'". 1 ‘" 

136 ’ MB. UPDEGBAFF: My theory is this, your 

; “ Honor, that except as conceded by the District it is 
incumbent upon the petitioner here to show, by .specific 
evidence, whether or not the petitioner is conducting for 
private gain. - • 


MB. EUWEB: To continue, your Honor. 

Paragraph 1 of your Honor’s findings of fact in general 
reads as follows: Its principal facilities are located in 
downtown Washington in an area roughly bordered by 
Pennsylvania Avenue, 20th Street, F Street and 24th 
Street, Northwest. 

. . I*. * . t ’ • 

• • ' 1 • • • • • 

"• »H ** < ' 1 J W*.• J ., . . . . f . ' 

Paragraph 6 is stipulated, all parcels of land used by 
the petitioner for parking its own automobiles, including 
those pertaining to its athletic department have been ex¬ 
empted from taxation. A . v .« .,•’ ** 

MB. UPDEGBAFF: Now, if your Honor please, in con¬ 
nection with that quoted finding from the other cases, we 
agree to that as far as it goes, but as I indicated to Mr/ 
Enwer the other day in connection with this stipu- 
137 lation, it doesn’t go far enough because as your 
. Honor will no doubt recall, the evidence showed 
that it didn’t make any difference whether the vehicles 
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were owned by the university or by the employees, if 
those vehicles were used in the programs of the university 
the land was exempted for the parking of such vehicles. 
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MB. EUWEB: Paragraph 7 provides Section 
14(a) of the District of Colombia Zoning Regula- 
1 tions provides in respect of parking spaces in commercial 
parking lots that is said those open-ho, the public for 
hire provides as follows: “For the purpose of this Section 
a parking space shall be ah area not less than 150 square 
feet”- 

MR. UPDEGRAFF: I have no objection to that, your 
Honor, except we believe it’s immaterial and object tq 
it on that ground. 

MR. Ell WEB: Paragraph 8 is quite lengthy and if 

I may-— '• " • . . ’ . 


139 , MB. UPDEGRAFF: I agree that Paragraph 8 is 
all right. That is of the General Findings of Fact 
in the prior cases. < " ’ ■ 

THE COURT: All right 

MR. EtTWER: And also we have stipulated as to Parar 
graph 9 which I would like to dispense with the reading 
of and also Paragraph 10. Paragraph 9 is a statement 
that an employee of the respondent visited several un¬ 
licensed parking lots and testified as to the rates and 
the number of cars parked therein; and Paragraph 10, 
which we also agreed upon, contains the regulations of 
the District of Columbia with respect to parking re¬ 
strictions on the streets and avenues surrounding the 
area in which the petitioner’s university and hospital are 
located. - 

MR. UPDEGRAFF: And we agree to Paragraph 10 
in so far as the truth of the matter therein contained is 
concerned but we object to it as immaterial and irrele¬ 
vant 
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THE COUBT: Well, if you object to it then, you don’t 
agree to it.,: • , ■ . .. 

MB. UPDEGBAFF: Well, what I intended to say, your 
Honor, is that we do not find fault with the matter con¬ 
tained in Finding 10 as to the truth or falsity thereof, 
we object to it as immaterial and irrelevant 

THE COUBT: All right, I’ll have to struggle with that 

• • • 

140 THE COUBT: Is it understood that the stipula¬ 
tions in effect say that the same conditions existed 

at the beginning of the fiscal years involved here as it 
began or existed at the beginning of the fiscal years in 

the earlier cases t Is that- 

MB. EUWEB: That was the purpose of the stipulation. 
THE COUBT: All right. " v ; 

MB. UPDEGBAFF: Also in so far as we have so stipu¬ 
lated here this morning, if there are other conditions to 

which the stipulations would apply- T 

THE COUBT: Let’s take Number 9, read Number 9 
and let’s see if I can’t illustrate what I mean.. 1 .« 

MB. EUWEB: Number 9, on February 22, 1954, an 
employee of and witness for the respondent visited the 

following unlicensed parking lots- 

^ THE COUBT: All right. Bight there. Is all the stipu¬ 
lation that on February 22, 1954, a certain condition 
existed? Is that what the stipulation means or is it 
understood that it means the beginning of the 

141 fiscal year involved in these cases? , , 

MB. EUWEB: It was my understanding that the 
stipulation meant that on July 1, 1954, these two parking 
lots, A and B, under Item 9, were in existence under the 

same terms- ' 

THE COUBT: Now, Mr. Updegraff, you say, “no”? ' 
MB. UPDEGBAFF: No, I don’t say, “no,” your Honor. 
THE COUBT: Well, I understood you to say that. 
MB. UPDEGBAFF: We are together on this. What 
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we are doing, your Honor, is stipulating these certain 
general facts and I agree with Mr. Euwer that those facts 
were in effect for these tax dates the same as they were 
in the prior case, in Finding 10, there may be some im¬ 
material changes bat we see no necessity of burdening 
the court with those immaterial changes. 


HENBY W. HEBZOG *. 

was called as a witness and having been duly sworn, was 
examined and testified as follows: -r 


\ ’ V s * - 

12 DIRECT EXAMINATION 

BY MR EUWEB: 

Q. What is your occupation, Mr. Herzog? - 
A. I’m the Treasurer of George Washington University. 


143 Q. Would you state whether or not the petitioner 
issues any capital stock? A. It does not. 

* Q. Would you state whether or not any individual re¬ 
ceives any financial compensation from the petitioner other 
than salary? A. He does not. 

" Q. Are you familiar with the salaries in comparable 

institutions to the petitioner- , , 

MR UPDEGBAFF: I object as to whether he is famil¬ 
iar. It seems to me that what either the witness knows 
or he doesn’t know the salaries, not whether he is familiar 
with it ‘ 

* THE COURT: He just used the word “familiar” instead 

of “know.” / 

MR UPDEGBAFF: I can be familiar with something 
I don’t know anything about, your Honor. 

THE COURT: I wouldn’t think so, Mr. Updegraff. Do 
you know? / - ' " 



/ 


r 
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ME. EUWEE: Do you know? . 

144 > THE COURT rWhat the salaries are? 

THE WITNESS: Tam acquainted with the sala¬ 


ries in some other institutions, yes. 
BY HE. EIJWEBi 



Q. And do you know whether or not they are roughly 
the same as those of the employees and the university 
v professors and teachers as in those other institutions? * 
MB. UPDEQRAFF: I object unless it is shown what 
institutions and the salaries of what institutions the witness 


is referring to. > ■ 1 *r' * < ■-- 

THE COURT: I sustain the objection on that ground, 
Mr. Euwer, that all he testified was that he knows salaries 
of other institutions. r 

MB. EUWEB: Your Honor, he’s testified that he’s been 
connected as Controller with, this institution since 1931. 

THE COUBT ^ It may be a high school. 

MB. EUWEB: I said “comparable institutions.” 

THE COUBT: No you didn’t I don’t think so. 

MB. EUWEB: Well, my recollection is failing, your 
Honor. Ty 

THE' COUBT: The witness didn’t anyhow, afid I think 
he ought to state what institutions he. has in mind. 

MB. EUWEB: Very well, your Honor. 

145" : BY MB. EUWEB: 

. Q. What other institutions can you .state that 
you are familiar with the compensation received by the 
instructional staff and administrative staff f A. I have 
statistics which indicate the salaries paid by all institutions- 
throughout the United States by types of institutions. 
That is, whether they are public or private, whether they 
are urban institutions such as George Washington, whether 
they are universities, whether they are colleges, whether 
they are religiously supported and so forth. 

Q. Do you, to your knowledge, know what those figures 
are with respect to universities similar to the petitioner! 
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A. I do. r * - • •* ‘ h 

Q. And are they roughly the same as those- 

ME. UPDEGEAFF: Objection. 

THE COUET: IT sustain the objection. 

BY MB. EUWEB: - v 

Q. Do yon know whether they are the same as the salaries 
paid to the employees including the academic employees 
of your university! * ■ 1 - ‘ 

MB. UPDEGEAFF: I object. . ■„ # 

thk COUET: I sustain the objection. 

ME. EUWEB: Well now, your Honor, as I have 
146 said, this witness has testified that for a period of 
twenty-five years he has been connected in the fiscal 
end of this petitioner and he knows, as a result of the 
statistics and of his own knowledge, that the salaries 
paid to the George Washington University professorial 
staff and their instructional staff and their administrative 
staff are the same as those of sister institutions. 

Now, I feel that he ought to be permitted to testify. 
THE COUET: Mr. Enwer, I can read statistics as well 
as he can, there is no magical thing about him being a 
'treasurer. 

ME EU WEE: He’s testified that he knows of his own 

y 

personal knowledge. 

THE COUET: No, he got them from statistics. He 
doesn’t know what the salaries are, he gets it from some 
list and it’s improper for him to testify about it If he 
has a list of salaries, produce the list 
ME. EUWEB: May we produce the list at a subsequent 
time, your Honor! 

T HE COUET: Well, well see. We will if we have time 
enough for it. 

ME. EUWEB: I beg your Honor’s pardon! 

THE COUET: See if we have time for it. 


MR. EUVVER: Your Honor, we did not bring 
147 the list to thi« hearing because, the same objection 
was raised in the prior hearing and it was ruled 
that the witness might testify to these facts which he'did, 
and that was the basis of yonr Honoris finding. - f ? 

- THE (X)UET: Well, yon go past it and I’ll rule on that 
question later. , ■; . “ •' 

Another observation, Mr. Enwer, what difference does 
it main* whether the salaries are in line or notf Leris 
suppose that they pay the same salaries as other institu¬ 
tions and someone gets a little bit—some dividend on the 
side-rwould it take it out of the—would it make any 
differencet 4 > ' 

. - MR. EUWER: I don’t think it would, your Honors* I do 
think if they were grossly excessive there might be some 
question. • * >*• *’ v.'v- 

' THE COUIriF r NobodyV raised any question. 

MR. EUWER :-I don’t know whether the question will 
be raised. . 

• THE COURT: Wait until it is raised. "T* «M / 

' MR. EUWER: I have to be prepared. / . 

THE COURT: You have testified that no one gets 
anything but a salary here, there,is no testimony that 
the salaries are excessive. t .. 


v MR. EUWER: No there is not, your Honor, but I was 

merely, perhaps out of an abundance of caution- 

148 THE COURT: You may be too eantious, but as 
'it stands now, first I don’t think it is material, and 
second the state of the case—and second, I don’t think 


the witness knows of these things of his own knowledge. 

BY MR. EUWER: ' V, ' 

• Q. Will you state whether or not the petitioner is ex¬ 
empted from Federal Income Taxation f A. It is 
MR. UPDEGRAFF: I object,' as immaterial. * 


4 THE COURT: I overrule the objection. v * • ‘ 
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MB. EUWBB: Would you answer the question? 

• THE COURT: He's answered the question.*v r , 

THE WITNESS: It is exempt *. . - 

MR. UPDEGRAFF: If your Honor please, I may be 
off on the. wrong beam here, but Federal Income taxation 
exemption with respect to educational institutions is wholly 
different from what we have here. The statutory language 
we have here, I earnestly can't see the materiality of 
whether it is exempt from any other kind of tax except 
under the statute here involved. - 
THE COURT: Mr. Updegraff, I agree, I don't think it 
throws much light, but I think it throws some, whether or 
not it is a non-profit institution. We are not talking about 
the tax now we are not talking about the exemption from 
real estate taxes, we are talking about merely the 
149 question of whether or not it is a non-profit institu¬ 
tion. I think it throws some light. 

-» MR. UPDEGRAFF: If your Honor please, I object 
to that. If it is being introduced to show by this witness 
that the petitioner here is exempted under some Federal 
law from some tax or horn any other state law from 
some tax, that it is not operated for private gain, that 
that is wholly incompetent to establish any question of 
whether the petitioner here is or is not operated for 
private gain. \ 

Such a ruling would take outside of this court completely 
its prerogative to get the basic facts on that very important 
question and say without either the court or counsel for 
the respondent or counsel for the petitioner being able 
to know what evidence, if any at all, the other farring 
authority had before it to rule on such a question or whether 
such question was ruled upon. **■ ». r ; - : 

THE COURT: Mr. Updegraff, Pm inclined to agree 
with you. I am going to sustain the objection. * 

Go ahead. * ’ ’ • 4 V. 


MIL EU WEB: WeD, if your Honor please, L think the 
weight to be given to such evidence is one thing, bat whether 
or not it’s material and competent and relevant is entirely 
. another, * and I. think i that the finding which your 
Honor could take judicial notice is very relevant 
150 to this issue.:\ v : •. . • 

^ v. THE COURT: Mr. Euwer, I think it has a:very 
little effect and Pm going to sustain the objection. 1 think : 
there is something in what Mr. Updegraff says and they »ay 
not have the same facts before them as we have here. 
We don’t know what they had before them. * - */ 

. - BY MB. EUWEB:‘ : ‘ •' / . * ,, ^ v 

Q. As of July 1, 1954, Mr. Herzog, do you know what 
the enrollment of the petitioner was? A. Approximately, 
oh-■ .»#.?}.■ -. 

MB. UPDEGRAFF: Object, as immaterial. - 
THE COUBT: Overrule the objection. ^ 

THE WITNESS:: The enrollment was approximately 
ten thousand students. ‘ , * i, 'is 

I BY MR. EUWEB:, . t? 

»:■ Q. And do you know approximately the size of the 
staff of the petitioner t * i * " , \ * / 

MB. UPDEGBAFF: Object as immaterial. . 

- THE COUBT: Overrule the objection. 

THE WITNESS: The staff is in excess of two thousand. 

' BY MB. EUWEB: „ 

« Q. And what does the staff include! A. Staff indudes 
the faculty, the administrative and the custodial. 
.151 . Q. Do you know, Mr. Herzog, how many of that 

* number reside at the petitioner’s facilities? , 

* MB. UPDEGRAFF r I object as immaterial . > 
THE COUBT: What number reside! 

' MB. EUWEB: How many of them live at the University, 
yes, sir.' , • . • . > .. . r ^ 

THE COUBT: I overrule the objection. ♦ ^ 
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THE WITNESS: Yes, between five and six hundred 
students five in facilities owned by the George Washington 
University. ' - * r - ■’ * 5 J. ^ _ r • »*■ 

«THE COUBT: Well, that doesn’t help mevery much 
unless you include where those facilities are. 

THE WITNESS: Within the boundaries that we are 
speaking of in these cases. 

152 . v BY MB. EUWEBr 'A <■!.' ^ * 

Q. And how many of the faculty members! > A. 
No faculty members five within these boundaries in build¬ 
ings owned by the University. 

Q. Do you know how the balance of the students and 
administrative staff commute to and from the University! 
A.'Well, they commute by public transportation and in 
their own vehicles. ’ ’ ^ : . ; 

• - • Q. Do you know how many of them use automobiles to 
commute 'back and forth from the University f-A. Well, 
our studies have indicated that approximately sixty per¬ 
cent of them ’ M ‘ * e 

MB. UPDEGBAFF: I object, if your Honor please. 

THE COUBT: I sustain- * - - * ’' - 

MB. UPDEGBAFF: Here he is trying to get evidence 
of his examination of a study made' of records we have 
subpoenaed that aren’t here. , ' 

THE COUBT: Mr. Updegraff, I have ruled in your 
favor, you have convinced me that Pm wrong. 

MR. El) WEB: Now, if your Honor please, he’s testify¬ 
ing of his own knowledge. • " ' ' ■* 

THE COUBT: No, he isn’t ; - " / . 

MB. EU WEB: As an official of the University infor¬ 
mation that came to him as a result of his official status 
which he surefy is entitled to testify to. 

153 “ THE COUBT: He said from a study- 

MB. EU WEB: If he had a study conducted he 
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didn’t have to personally go ont and interview each one 
of these people whether or not they commuted back and 
forth./ In the scope of his official duties this information 
came to him and he’s surely entitled to testify to that. 

: THE COURT: He didn’t testify from the facts. He 
said from a study. Now, if he gets his information—various 
. ways he* could get it—but, what we want to know is' what 
the witness knows.. * v _ 

BY MR. EUWER: v , / 

Q. Well, do you know, Mr. Herzog! A. I do. 

, Q. And what do;you know? A. I know that approxi¬ 
mately sixty percent of the faculty and students- -. a . H 

v. MR. UPDEGRAFF : I object unless it’s shown how 
this witness knows. It has been shown on many, many 
occasions here that this witness is testifying solely from 
studies that he has made, from statistical reports he’s 

• picked up somewhere or from some other source not his 
own personal knowledge and if he’s testifying from the 

• books and records it’s incompetent because those books 
r and records are the best evidence and not some conclusion, 

v o f this witness. * ” 'rj 

> 154 >, THE COURT: I overrule the objection, go ahead, 
Y Mr. Euw«r. ; .» ? ■ \ " v .-’V • , 

*vMR. EUWER: Would you please read the pending 


i.. 




* .>* 


question? 

^ THE COURT: He’s answered the question, sixty.per¬ 
cent. * . j •*.* _ , ' 1 r* *. i . 

MR. UPDEGRAFF: May I have the reporter read;the 
question, please? ? * o-.i: 

THE COURT: Read the question. „ Vi; / ' , 

....(The reporter read the pending question and answer 
that was interrupted by an objection.) u *» 

BY MR. EUWER^ ^ - v 

Q. Sixty percent of the faculty and students do what, 
Mr. Herzog? A. Commute to the University... 




v 
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MB. UPDEGRAFF: I renew my objection. The answer 
of the witness shows, I submit, conclusively that his answer 
is based upon some sort of a study of something or other 
which we have no means of attaching or checking or any¬ 
thing else. How can we tell whether it is approximately 
sixty percent—how mnch over sixty or under sixty. Ap¬ 
proximately means, I submit, if your Honor please, this 
is incompetent evidence. 

THE COURT: I will overrule the objection. 

. V. ' v 

• •••••• 

156 BY MR. EUWER: 

Q. Mr. Herzog, do you know of what parking 
facilities are offered for the faculty and administra- 
trative staff and instructional staff at American University? 
A. I do. 

MR. UPDEGRAFF: Now, before the witness answer— 
well, proceed, Mr. Euwer. 

BY MR. EUWER: / 

* 

Q. What facilities are offered at American University? 
MR. UPDEGRAFF: Now, I object again, first, because 
it's immaterial and irrelevant, and secondly because it 
has not been shown that this witness who notoriously tes¬ 
tifies from some secret investigation knows how he knows 
of his personal knowledge. ‘V / ' 

MR. EUWER: Well now your Honor, I think this char¬ 
acterization of the reputable- 

THE COURT: I overrule the objection. 

MR. EUWER: --is highly uncalled for. 

THE COURT: All right, Mr. Euwer, I overrule the 
• objection. 

157 MR. EUWER: Will you read the pending ques¬ 
tion? 

THE COURT: Let's save a little time. You asked him 
if he knew what space was available at American Uni- 
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versity for parking facilities and he said he did. Now, 
the next question is what were they? 

MB. EU WEB: That’s correct, your Honor. 

THE COTJBT: Now, what are they? 

THE WITNESS : At American University parking is 
permitted along the driveways into the campus and also 
certain parking facilities have been recently provided out 
of what was formerly the part of the campus, that is 

they have taken grassed areas- • ‘ • 

THE COTJBT: That isn’t the answer to the question. 
What we want to know is the area, if he knows what park¬ 
ing facilities are there he ought to be able to testify what 
area is there. 

MB. ETTWEB: He is testifying as to area, he testified 
that they have campus drives which they use for parking. 

• •••••• 

158 BY MB. EUWEB: 

Q. Do you know approximately how many cars 
can be accommodated by the campus driveways? A. I’m 
sorry, I don’t know the answer to that. 

Q. And what is the situation at Georgetown University? 
MB. UPDEGBAFF: I object to the question for the 
same reasons stated with respect to American University. 
THE COTJBT: Ask him if he knows. 

> BY MB. EUWEB: 

Q. Do you know what the parking situation is at George¬ 
town University? A. I do. 

Q. And what is the parking situation? A. The parking 
situation at Georgetown is that they have provided parking 
lots out of their campus holdings and they park along 
all of their driveways. 

• • • • ' • • • 

159 BY MB. EUWEB: 

Q. And do you know what the parking situation 
is at Catholic University? A. I do. 
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'■ Q. And what is the parking situation at Catholic Uni¬ 
versity? • * 

MB. UPDEGBAFF: I object on the same grounds with 
objection to American University and Georgetown. 

THE COUBT: I overrule- * 

THE WITNESS: Do I answer the question? 

MB. EUWEB: Yes, please. 

T HE WITNESS: At Catholic University they have pro¬ 
vided parking areas out of the campus of the University 
and they park cars along all of the driveways. 

BY MB. EUWEB: 

Q. Now, with respect to the petitioner as of July 1,1954, 
do you know where the commuting students and faculty 
parked their automobiles? A. I do. 

Q. Where? A. Well- 

THE COUBT: Did you want to give a list of the dif¬ 
ferent lots? 

160 MB. EUWEB: No, I want to know generally. 

Some park them in lots, some have to find spaces in 
public parking lots, some- 

THE COUBT: All right, go ahead. 

THE WITNESS: Well, as far as the students are con¬ 
cerned we have a student parking lot and that is operated 
on the basis of first come first served. That lot usually 
fills up a half hour or so before the nine o’clock classes 
begin, so that students who come to the University after 
8:30 must find parking facilities elsewhere and it’s a ques¬ 
tion of driving np and down the streets and trying to find 
a vacant parking place, if one is available, or trying to 
park in a commercial lot if that is not already filled. 

It’s one of the most serious problems that we have at 
the University, the providing of parking facilities both 
for students and faculty. 

As far as the faculty are concerned we have attempted 
to provide certain parking for as many of our staff as we 


can, not only faculty members but administrative staff 
and even some of the custodial staff. 

. The facilities that we have are extremely limited, they 
don’t begin to meet the needs and we do everything that 
we can to accommodate as many of these people as possible 
by providing for a continual turnover of space, that is, 
if a professor comes in from 9:00 to 11:00 in the 

161 morning and he leaves then at 11 :00, then that space 
V- becomes available for someone else who may be 
teaching at the 11:00 o’clock hour or in the early afternoon. 

BY MB. EL) WEB: 

j . Q. Do you have applications for parking space which 
you are unable to honor. A. We do. '** '• v- 
Q. And how large a number of those do you havef 
MB. UPDEGBAFF: I object as immaterial. 

THE COUBT: I overrule the objection. ' f 
THE WITNESS: Well, we have a continual backlog 
of requests that we are unable to fill. •' 

' . THE COURT: He didn’t ask you that, he asked you 
how many? 

THE WITNESS: I don’t know the exact number. • 

- MB. EUWEB: Would you say it’s a small or large . 
number? .. * K ,'J * '•'! ^ ■ / ,... 

THE COUBT: He doesn’t know the number. 

THE WITNESS: I don’t know the exact number. 

MB. EUWEB: I.don’t think he has to know the exact 
number, he can be cross-examined, he can be asked that 
generally. I asked him if it was a large or small number. 

. MB. UPDEGBAFF:If your Honor please, I don’t 
like to renew my objection, but I think it important for the 
protection of the Government’s interest to renew my 

162 objection to this type of testimony which is wholly 
incompetent, it’s not the best evidence, the best 

evidence was called for by subpoena directed to this very 
witness and excluded by the Court. We have no way of 


meeting this type of testimony other than with the books 
and the records which, we submit, should be adduced here 
in evidence rather than some guesswork of this witness. 

THE COURT: Well, the witness hasn't testified he 
knows what the thing is. T 

MR. UPDEGRAFF: The only tiling this witness has 
been testifying to has been some record he looked at or 
maybe some land he's looked at. We are not given the 
advantage of seeing what this witness looked at or exam¬ 
ined or studied, but a lot of guesswork on the part of the 
witness, I submit, and therefore object as being incom¬ 
petent and irrelevant. - •; / \ 

/ THE COURT: Do you move to strike his testimony? 
MR. UPDEGRAFF: I move to strike it. 

THE COURT: Well, I'll overrule it. 

* ’ * ‘ •* \ . . .4 

• • \ • • - • • • 

164 BY MR. EUWER: . 

Q. The question was if the witness knows ap¬ 
proximately how many applications are unable to/be 
honored for parking spaces? A. I would say that we 
have about twenty-five or thirty applications at all times, 
but because of the setup under which we operate large 
numbers of our people do not apply for parting facilities 

because they know- . 

' THE COURT: He didn’t ask you that. 

THE WITNESS: I’m sorry, I was trying to be helpful, 
your Honor. 

THE COURT: You are not very helpful to advance any 
information that counsel hasn't called for. 

165 BY MR. EUWER: 

Q. Well, Mr. Herzog, do you know whether or 
not some people do not apply because they know that the 
space is not available? 

THE COURT: How could he tell that, Mr. Euwer? 


* 
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**■ - . r • • * ’ 

- MB. EUWEB: I don’t know, I’m asking him, yonr 

Honor.-7:- . Nr * v 

. THE COTJBT: He couldn’t bore a hole in the man’s 
nrind.' 

* MB. EUWEB: Could he have been told, your Honor? 

THE COUBT: Then it’s hearsay evidence, it’s not 
proper. 4 ' : ' , ' . <r 

MB. EUWEB: To get that kind of information we would 
be required to produce all the people who—— 

'THE COUBT: I don’t care what you would be required 
to do, it’s what someone told him that is not proper. - 
... BY MB. EUWEB: >'* > . ? 

. Q. Now, Mr. Herzog, do you know of your own knowl¬ 
edge the general traffic situation in the vicinity of George 
Washington University? A. I do. 

Q. And what is the situation- 

MB. UPDEGBAFF: I object as immaterial and ir¬ 
relevant ‘ 7 . . ,-r 

THE COUBT: Overruled. 

166 MB. UPDEGBAFF: And that this testimony by 
this witness is incompetent. 

THE COUBT: I overrule the objection. 

THE WITNESS: Well, we have a very congested traffic 
situation all around the University of which, of course, 
\ the University is a large contributor because of bringing 
so many people into that area, but at the same time we 
have many churches and office buildings and large numbers 
of apartment houses- 

MB. UPDEGBAFF: Now, if your Honor please, I object. 
This witness is talking about something way beyond the 
scope of the question. He was asked about the general 
traffic situation and’he’s testifying about churches and he 
is now, what churches or where they are located we don’t 
know. 
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•V THE COUBT: Mr. Updegraff, he said as a fact there 
are many churches and office buildings and that’s a fact 
yon don’t realize that. That is a f act.. .... 

MB. UPDEGRAFF: Many doesn’t mean that to me, 
yonr Honor. v . 

THE COUBT: All right, yon can explore that, it’s 
a fact, it’s an important fact I overrule the objection. 
It has a bearing on the whole situation. ‘; r 
/ i- _ BY MB. EUWER: •> „ , 

Q. Would yon continue, Mr. Herzog, yon were testifying, 
as I recall it, to the church and apartment buildings, 

167 all of which bring large numbers of vehicles into 

' the area. A. We are also just immediately North 

of the Federal development—the State Department, the 
Navy, the Federal Reserve, and many other Government 
departments and just immediately west of the State De¬ 
partment and the White House. Traffic from Pennsylvania 
Avenue filters south on at least four of the streets through 
the University—20th, 21st, 22nd, and 23rd—some of these 
streets are one-way because of the traffic problems and, 
of course as has been—we have parking restrictions on 
all of the streets there because of the traffic hazards, 
, parking is not permitted on certain hours of the day because 
of the large volume of traffic through the area. 

• • • • • t • 

168 CROSS EXAMINATION 
BY MB. UPDEGRAFF: 

Q. Mr. Herzog, isn’t it a fact that the District of Colum- 
\. bia Government has- 

.V 

• • • • • • • 

• • • exempted from taxation grounds for the parking of 
motor vehicles whether owned by the'University or by 
employees or members of the faculty of the University 
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where such vehicles are used in programs conducted 

169 by the university such as in the athletic department! 

A. I’m sorry, the question was so long ! didn’t get 

the first couple of words. Would you mind repeating the 
question!* ’ * . 

(The reporter read the pending question.)' ** 

MB. EUWER: 1 object to the form of the question, 
your Honor, I think he might break it down. Is he asking 
whether the District exempts a parking lot for athletic 
busses or what! * _ *■ - ■ ■ r * 

THE COURT: I will overrule the objection, he’s said 
they do. 

BY 'MR. UPDEGRAFF: ' '*• 

Q. It is only those grounds or unimproved lots owned 
by the University, isn’t it!- Those that have been taxed 
which are used by individuals such as students, faculty 
members and other employees of the University for parking 
their motor vehicles? Aren’t they the only lots that have 
been taxed against the petitioner here! A. Well, we have 
many properties that have been taxed that are rented 
properties. 

Q. What was that, sir! A. I said many, we have a 
number of properties which are owned by the University 
and are rented. ; L •’ • - r . / 

Q. Rented to others! A. Rented to others and 

170 on such properties we pay real estate taxes. 

Q. How, are any such properties parking lots 
that you rent out to others! A. We have—there are a 
couple of them, yes. • /, > > ^ 

Q. What are they! Specifically what are the lot numbers, 
if you know, and the location. 


THE WITNESS: We have rented lot 831 in Square 75. 
BY MR. UPDEGRAFF: 


• 4’ ,* . 


>* ¥• 


* 'l . -H . .* 


Q. What street address! A. That is 2130 Pennsylvania 
Avenue. v We rented tins property to the Standard Engi¬ 
neering Company and they park some of their trucks 
and cars of employees on that lot I think the lot holds 
maybe six or seven cars.. -*f 

Q. When did you rent it to the Standard Engi- 

171 neering Company t A. I don’t have that information 

here, Mr. TJpdegraff., ""'y. . 

. THE COIJKT: Well, to the best of your knowledge! 
THE WITNESS: Oh, three or four years ago. 

BY MB. TJPDEGBAFF: r ^ 

- Q. Was it under a written lease! A. No. 

'Q. Was it an oral agreement! A. No, it is a month to 
month oral agreement 1 n 

Q. What, if you know, are the monthly rentals charged 
for such use! A. I don’t know that I have that informa¬ 
tion here, I would say it’s approximately $75 a month. 

Q. The information shows in your books, does it not! 
A. Pardon!: ’ ‘ - ‘ 

v Q. Does not the information show in your books! A. 
Yes, sir; it does. • ' : ^ ‘' */ 

Q. Now, what is the identity of the other .parking lots 
you referred to which are rented out! AL There is a lot 
827 in Square 42, 706 23rd Street. ^ r , 

Q. Now, to whom did you rent that! A. I don’t have 
the record here to give that information, Mr. TJpdegraff. 
Q. Is that rented under a lease between the Uni- 

172 versity and the tenant! A: It is my recollection 
’ v<: “ that there is a lease and iny recollection is that 
it is leased for about $15 a month, it’s a very small lot 

Q. To whom is it leased! A. I don’t recall the name, 
Mr. TJpdegraff. ^ ^ *; " •*’; \ l " r ';‘V ;; 

Q. Your record would show, would it not! A. Yes, sir. 
'* Q. It would also show the amount of the rental? A. Yes, 

« , ’v ' » 1 - 4 '’.>{? 4' '' - •*. . ! 


- " . * 


- <ti 


48 


. 


% 




r» 


\ 

* *■ r *' 
*■ ■> tv 


• I 


MR. UPDEGRAFF: If your Honor please, I don’t intend 
to waste the time of the Court unless there be a misunder¬ 
standing, the purpose of this testimony is to show- 

THE COURT: That the lots are rented. Isn’t that 
the purpose? .* . ' . ' . *«?. 

MR. UPDEGRAFFiThat the lots are rented. 
173 THE COURT: All right, the witness has testified 
■ ■* to.it, the lots are rented and they receive rent for 
them. ' ; " 

MR. UPDEGRAFF: And to overcome this witness’ tes¬ 
timony that they have a serious problem all the time about 
parking for their employees and the faculty members and 


so on. 
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. f" 


BY MR. UPDEGRAFF: 


s? * 


Q. Now, what other grounds have you rented to the 
public? A. We have rented Lot 3 in Square 119. r 
Q. To whom is that rented? A. Let’s see if I have that 
information here., * ' . „ 

. That is rented to the Colonial Parking, Inc, and in con¬ 
nection with that- ^ y 

THE COURT: AH he asked you is to whom is it rented. 
. THE WITNESS: Yes, sir; but he was asking me about 


MR. UPDEGRAFF : Now, Mr. Herzog, you are referring 
to some document in answering that question. What docu¬ 
ment is that? ^ S 

THE WITNESS: That is the lease for the lot. > 
MR. UPDEGRAFF: If your Honor please, that is some 
of the evidence that the respondent was trying to get by 
the subpoena which this Court quashed this morning and 
am I to understand that your Honor will predude my 
looking at it in light of the Court’s ruling? 


* 




: THE COURT: Certainly not, Mr. Updegraff.'*' 

* MR UPDEGRAFF: May I see the lease? ^ 

THE WITNESS: Would it be proper to finish answer¬ 
ing your question in regards to this first? ' 

175 t HK COURT: Wait a minute, yon have answered 

i the question. * ' * * 

(The witness handed the document referred to previously 
to counsel for the respondent.) 

MR UPDEGRAFF: Will you mark this Respondent’s 
Exhibit A for identification. - ^ 

(Whereupon, Respondent’s Exhibit A was marked for 
identification.) - ^ 

- BY MR UPDEGRAFF: » \ 

Q. Now, 1 hand you Respondent’s Exhibit A for identrfi- 
‘ cation, Mr. Herzog, and ask you if that is the document 
about which you testified a moment ago in respect to rent¬ 
ing the parking lot to Colonial Parking Service? 

MR EUWER: If your Honor please, I think that your 
Honor ruled that this document was irrelevant in the ruling 
on the subpoena this morning, but I: was about to say that 
I have no objection to Mr. Updegraff having it or to—— 
THE COURT: I did not, I said with respect to that 
there wasn’t sufficient time to require all the information 
that it would call for. *• 

MR UPDEGRAFF: If your Honor please, Fd like to 
call attention-• ~ 

THE COURT: You offer it in evidence, PH admit it in 
evidence, Mr. Updegraff. It is now in evidence. 

MR UPDEGRAFF: I haven’t offered it in evi- 

176 dence, I merely marked it for identification. 

BY MR UPDEGRAFF: 

Q.. Will you answer the question? A What is the ques¬ 
tion? i y 4 

Q. My question, sir, is, is Respondent’s Exhibit A marked 
for identification, the document to which you were referring 


w « 
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when you answered my question about the University 


renting a parking lot to Colonial Parking Service! t A. 


That is correct- , . - v« t 




':*rt 

V £ •' 


^ ’ L ‘ *a : 

Q. That lease has not been cancelled, has it! , A. No, sir. 
• Q. Thank yon. - ■ ». ^ ' t 

s - Do yon have any other leases involving the leasing of 
grounds by the University to others with yontS . 
V*. "THE COURT: For what purpose! The parking lots 


or any purpose! 


•V* 


■ - a 


MR. UPDEGRAFF.: I don’t care what purpose, your 


- ;c • < 


^4 -is 


Honor.** 

THE WITNESS: As I understand it Pm answering 
questions about parking lots, the property that the Univer¬ 
sity has that it is renting to others for parking purposes. 

THE COURT: No, he didn’t say that. .. 

. MR. UPDEGRAFF : No, not confined to parking lots, 
any grounds that you have rented out to anybody. 






THE COURT: Any purpose. 


177 - 1 MR. EUWER: Does he mean “with him”! 


*' .i:T 


A* > 1 ! 


aI 


. THE COURT: He asked him to testify to any 
other grounds rented by the University to anybody. ,,. 

* \ MR. EUWER: That isn’t my understanding, your Honor. 

, , MR. UPDEGRAFF: That’s exactly what I asked him- 

>. THE COURT: Go on, Mr. Herzog, you have already 
-'v testified you know abont these things, now testify to that. - 
. THE WITNESS : In connection with the lease for Lot 3 

in Square 119, that lease also provides for} the leasing 1 - 

THE COURT: Just ;a minute, do you have that lease 
w ith,you! . - ' ' . 

\ THE WITNESS: That lease is in evidence, sir. - 
MR. UPDEGRAFF: Oh, that is the one marked Re¬ 
spondent’s Exhibit At : u . - ** • ' r y 

. THE WITNESS: That is correct That lease also pro¬ 
vides for the leasing of Lot 812 in Square 119 which is 1914 
Pennsylvania Avenue, v <» ’ rr . 

- . ■ * * - 




"T 
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THE COURT: All right, will yon please answer the 
question. He wants yon to testify and tell him the lots 
of land that yon have leased to other people. Now, go 
on down and tell him. - - /r f >, ’• 

- THE WITNESS: For all purposes, Mr. Updegraff? 
THE COURT: For all purposes, ~ , i * V 1 

THE WITNESS: Well, thatfe-TIl do the best. I can, 
much of this will have to be from memory because 
178 I don’t have the records here, sir. On parking lots 
I could give him the information. On all properties 
we can start right at the corner of 19th Street, r The Uni¬ 
versity rents and pays taxes on Lots 12, 19, and 800 in 
Square 119. Those properties are used for business pur- 


\TR UPDEGRAFF: Proceed, Mr. Herzog. * r 

THE WITNESS: The University rents "Lot 813 in 
Square 119, which is 1920 Pennsylvania Avenue. • 

' THE COURT: Now, Mr. Herzog; if any of those prop¬ 
erties you are going to mention are tax-free you state 
it, otherwise we could assume that you pay taxes on every 


aV * 


t'A V V . . ' r 

179 . THE WITNESS: Lot 812 in Square 119, 1914 
■ Pennsylvania Avenue. . . v - 

BY MR. UPDEGRAFF: *' f , 

Q. What is that used for, if you know? A. It is rented 
as a restaurant. University pays taxes on it ** ’" • ' 
Lot 840 in Square 101,2038 Eye Street 
THE COURT: You don’t have to give the street num¬ 
bers, just give the .Lot and Square numbers. 

' Mlt UPDEGRAFF: If your Honor please, I would like 

to have the street numbers because the boundary-- 

- THE COURT: All right, let’s have the street numbers, 
too, if you know them. „ 


i * . 

**■’ 
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THE WITNESS: Lots 800, 801, 840 in Square 75. 

' Lot 831 in ^Square 75, 2130 Pennsylvania Avenue. 
think I mentioned that one previously. ,*'• l " • i 1 
Lot 850 in Square 75,92122nd Street. , r* . 

Lot 816 in Square 75,91122nd Street. 

Lot 815 in Square 75,909 22nd Street. 

' Lot 29 in Square 40, 910 23rd Street - 1 
Lot 30 in Square 40, 908 23rd Street & 

Lot 800 in Square 55,806 22nd Street * 

Lot 844 in Square 55, 2223 H Street -r- 
Lot 27 in Square 77, 2106 Eye Street' 

Lots 55 and 56 in Square 77, 2112 Eye Street. 

180 Lot 43 in Square 42, 2308 H Street -■* 

Lot 814 in Square 42, 2312 H Street 
Lot 817 and 818 in Square 42, 736-738 23rd Street 
.Lot 824 in Square 42, 718 23rd Street 
, Lot 825 in Square 42, 716 23rd Street 
; ; Lot 25 in Square 57, 2222 G Street > 'r' 

Lot 822 and 825 in Square 57, 611, 613 23rd Street 
• THE COURT: Twenty-third Street! • : « 

THE WITNESS: Twenty-third, yes, sir. 

Lot 29 in Square 57, that is in an alley, it doesn't have 
an address.■' *• ’ 

Lot 824 in Square 57: That is in an alley with no address. 
And 821 in Square 57 is in an alley with no address. 

Lot 27 in Square 103, 2002 G Street. < 

Lot C in Square 121,1910 G Street. 

Lot 808 in Square 42, 737-739 24th Street - 
MR. EUWER: Tour Honor, I wonder if we could 
shorten this by submitting a list of these properties! * 
THE COURT: No, we are almost finished now. Let's 
get through with it 


ME. UPDEGRAFF: That’s what I was asking for in 
the beginning, your Honor, in the subpoena. 

THE COURT: Go ahead, Mr. Herzog. 

181 THE WITNESS: Well, this is only from memory, ; 

- so I don’t know- 

THE COURT: Go ahead. . 

THE WITNESS: Lot 811 in Square 42, 2318 H Street 
Lot 812 in Square 42, 2316 H Street. . ‘ 

Lot 813 in Square 40, 905 New Hampshire Avenue. > 
Lot 803 in Square 42, 2319, 2321 G Street ' 

Lot 829 in Square 42, 2311 to 2317, inclusive, G Street : 
Lot 829, 830 and 831 in Square 101, 2010 through 2014 
Eye Street * . ? . 

To the best of my recollection, your Honor, I believe 

that covers all Drooerties- 

THE COURT: AH right Mr. Updegraff. 

: BY MR. UPDEGRAFF; 

Q. Now, what is the paper which you were referring to 
during your testimony t V, 

THE COURT: He is reading from a map. 

THE WITNESS: This is a map. ‘ * 

THE COURT: Is that part of the University’s recordsT 
'* THE WITNESS: It is part of my personal records to 
identify University properties. *. v 

BY MR. UPDEGRAFF: ^ ► 

Q. Used in the official business of the University T 

182 A. I use it in my office. • 

Q. May I have itf ^ . 

, (The witness handed the document referred to above 
to counsel for the respondent.) ' ' * 

. MR. UPDEGRAFF: Will you mark this, please. Re¬ 
spondent’s Exhibit B for identification. • ^ ■„ 

(Whereupon, Respondent’s Exhibit B was marked for 
identification.) .. ./ 
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- BY MB. UPDEGRAFF: 

Q. Now, Mr. Herzog, referring to Respondent’s Exhibit 
B marked for identification, will yon explain to his Honor 
what those shaded areas are and what the unshaded areas 

n ■ , * 

are in relation to the boundaries—rough boundaries—of 
the George Washington University between 20th and 24th 
Street, Pennsylvania Avenue and is it Ft A. F. 

Q. And F Street? A. Well, these shaded areas, your 
Honor, indicate properties that are owned by the George 

Washington University within the area that- 

183 * THE COURT: All right. 

. „*r i tBY MltihfDEGBAFF; ^ * '■* 

Q. To the best of your memory, Mr. Herzog, what you 
have just given to the Court in answer-to my question 
comprises all of the unimproved lots rented by the Univer¬ 
sity to others? A. No, sir. '• . r " v 

> MR. EUWER: He didn’t testify as to unimproved lots. 

: THE WITNESS: No, sir;- You said any properties 
which were rented for which we paid taxes. ,r *- • ‘ ‘ 

BY MR. UPDEGBAFF:* ^ ^ - 

Q. All right. Now, do you have with you any other 
leases entered into between George Washington University, 
the petitioner here, and any other persons for the' rental 
of any parking lots from the University? A. I have two 
leases, Mr. Updegraff, one which I didn’t realize I had 
at first—just a minute until I read it to you, if I may—it’s 
the small one of the lot that is rented to Mr. Antonelli, 
Lot 827 in Square 42 at a monthly rental of $20 a month. 


(Handing the document referred to to counsel for the 
respondent.)" * ' • ,v V ' ' 


V'.! 
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*, 


f *V 


J MR. UPDEGRAFF: May we have this document 
184 v just described by Mr. Herzog marked as Respond¬ 
ent’s Exhibit C for identification. '** v ' 

. _ _ « ■. ► 

(Whereupon, Respondent’s Exhibit C was marked for 
identification.) 


r 
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THE WITNESS: And this other lease is one for in 
reference to Lots 829, 30, and 31 in Square 101 which is 
rented to the Colonial Parting, Inc. 

THE COURT: Do yon want to have that marked? 

MB. UPDEGRAFF: I would like to have the document 
just described by the witness, Mr. Herzog, marked Respond¬ 
ent’s Exhibit D for identification. . 

_ V T~( • _ f 

(Whereupon, Respondent’s Exhibit D was marked for 
identification.) 

•t ♦' ^ * • 

• • • • • - • 

BY MR. UPDEGRAFF: 

<5- Now, Mr. Herzog, if yon know, when were negotia¬ 
tions entered into between the petitioner here and Colonial 
Parking, Inc, with the ultimate purpose in mind of renting 
the property described in Respondent’s Exhibit A marked 
for identification? A. You will have to refresh me as to 
which one that is, Mr. Updegraff. 

185 Q. I’ll hand it to you. (Handing Respondent’s 
Exhibit A for identification to the witness.) A. Well, 
this lease is effective the—the lease was entered into the 
20th of June of 1955 and effective the 1st of July 1955. 

Q. Fm afraid you didn’t understand my question. My 
question was when were negotiations entered into looking 
toward the accomplishment of such a lease? A. Well, 
I don’t know the exact dates, Mr. Updegraff, it would have 
been slightly prior to the date of execution, 20th of June. " 

Q. Yes. 

Now, after Respondent’s Exhibit A for Identification 
was executed by the parties on June 20, 1955, did you 
report that fact to the Assessor of the District of Columbia 
prior to July 1, 1955? A. No. * . * 

Q. The property referred to in Respondent’s Exhibit A 
which you just looked at is the same property about which 

you testified before this court as having rented when you 

\ v ‘ . 4 ■ * 
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' ti. ’ ** 

: testified September 21, 1955, was it not? • A.. I believe 
this matter was discussed at that time. t' , . 

Q. Ton hadn’t reported that parking lot referred to in 
Respondent's Exhibit D for Identification to the Assessor 
at the time yon testified on September 21, 1955, had yon? 

• • • ,,* i ' • 

' • i- » . *• , » 

186 THE WITNESS: I testified I did not report it. 
r * BY MB. UPDEGRAFF: 

Q. That property leased nnder Respondent’s Exhibit 
D for Identification is the same property, unim- 

187 proved lots, as was involved in a tax exemption * 
* proceeding before this court in Case Nnmber 1401 
to 1404, inclusive, was it not? A. This was part of it. 

Q. This was part? . .. , -^ ..... * 

• ■ • • • 

A. This agreement pertains to Lots 3 and 812 in Square 
> 119, only Lot 3 was involved in the previous cases to 
which yon referred, Lot 818 was not a part of that. 

Q. Now, where did Lot 818 come from? A. Well, it’s 
‘ an adjoining lot to Lot 3 and prior to the 1st of July 

188 of 1955 it was leased by the University as a restau- 
rant and a rooming house and on which property 

real estate taxes were paid. 

Q. All right. ., : 

. Bo yon have any other leases or lease agreements with 
* yon pertaining to the leasing of unimproved land for park¬ 
ing lot purposes by the University to anybody? A. I do 
not, Mr. Updegraff. 

Q. Do yon have any other leases on file at your offices 
at the George Washington University, that have not been 
' produced here? A. In regard to unimproved lots? 

' q. yes. * . 1 ‘ * 

THE COURT: For parking lot purposes? 

MR. UPDEGRAFF: For parking lot purposes? 




THE WITNESS: I don't recall any, Mr. Updegraff. 

' BY MR. UPDEGRAFF: 

Q. Well, did yon examine your records to determine that 
before yon came down here to testify today? A. I didn't 
have ample time to check all of our records, Mr. Updegraff. 
' Q. Did yon or did yon not examine any of your records 
for leases?- A. I brought the leases which I thought per¬ 
tained to the questions that would be discussed here this 
morning, I know of no others. ■ 

189 Q. Now, do the records of George Washington 
University, if yon know, contain minntes of the 

meetings of the Trustees of the University? A. They do. 

Q. They are in a sort of loose leaf book form, are they 
not? A. Well, I don't have custody of the Trustees records 
but I understand that they become part of bound records 
of the University after the minntes have been approved, 
v Q. Who does have custody of such records? A. The 
Board of Trustees of the University. 

Q. What person in the George Washington University 
offices has direct custody of such books and records? A. 
Well, those records would be in the custody of the President 
and of the Administrative Secretary of the University. 

Q. That is Dr. Marvin and Miss Sedgwick? V 'A. Miss 

Sedgwick, that's correct. 

• • , . * ' ; - < • , 

‘ • ; ... • *■ - . ■* • • 

190 BY MR. UPDEGRAFF: 

.* • 1 .» ^ n , * 

Q. What records are kept, if any, showing the use made 
of unimproved lots for the parking of motor vehicles by 
members of the faculty, administrative employees, and 
other employees of the University?. A. Well, such 

191 records as that are kept in connection with assign¬ 
ments that are made for space and that informa¬ 
tion is kept in the office of one of my subordinates, the busi¬ 
ness manager of the University. 
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Q. Yon do have a record? A. They have a record of 
the types of employees who are assigned parking facilities 
and they would also have a list of the names of all such 
employees. .;V • y 

Q. Yon couldn’t make any assignment unless you knew 
to whom was assigned any specific space, could you? A. 
Assignments are made both for in some cases assigned 
spaces and in other cases for spaces as available. 

• Q. Now, by that yon mean assigned space where you 
assign a specific space to a specific individual for his use? 

A. That is correct. . 1 . \ ; .' 5 : 

Q. And by the other terminology you mean you issue a 
parking sticker so that whoever comes first can park there, 
is that correct? A. That is correct. t 

Q. Now, you also have a record or records, do yon not, 
shewing the buildings which are owned by the University 
and used for the parking of motor vehicles? 

• * i. ** .* *■ 

• • • - • ;r y* ' , 

192 ,> THE WITNESS: Well, Mr. Updegraff, we don’t 

have a specific record, but that information could 
be compiled for you, it only involves three or four little * 
small single use garages. 

BY MR. UPDEGRAFF: *. 

Q. Well, for example, you testified previously that you - 
park in some garage budding owned by the University? 

A. That’s correct. • : 

Q. And Dr. Marvin? A. That’s correct. ' 

Q. Now, who else? A. The Dean of Faculty and the 
Administrative Secretary. We happen to have a shelter 
over ns, there is a certain other group of deans who have 
space assigned to them, but they don’t happen to have a 
shelter over those areas. •* * / ’ 

Q. You have records of those assignments? A. Yes. 

Q. Now, do yon have records showing the capacity by 

' 1 * .4* 
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number of vehicles which each area of land or-buxlding 
in your records has for the parking of motor vehicles? 

A. The capacity of the lots? 

Q. Yes. A We have that information. 

w * t 

- J 

# • ' • • f • ’ * • 

. . •* i m + • 

.193 ’ Q. And do yon have records showing the amonnt 

of rent or income of whatever nature that the Uni¬ 
versity received for the use of such land areas and build¬ 
ings used for the parking of motor vehicles? A. We do. 

. We only get income from one lot, the rest of them is no 
income. • . . r . . , 

Q. What is that lot? A. That is the student parking lot. 

* Q. That student parking lot occupies an entire square 
in the District of Columbia, does it not? A. All except, 
for one small lot . „ 

Q. Is that Square known as- A. Square 41. 

• • • • • . ■ * • • , n 

194 Q. Now, what charges, if you know, are made of 
j> the persons who park on the parking lot on Square 
41? A. The charge to the student, the authorized students 
who park there, is twenty cents for the first period which 
runs up to about 4:00 o'clock and then there is another 
charge of twenty cents after 4:00 o'clock. 

' < Q. What is the charge after 4:00 o'clock? A. Twenty 
- cents. ‘ , r 

Q. For how long? A. For the rest of the evening. 

Q. By that you mean midnight? A. Until the lot doses, 

I think it doses around 11:00 or 11:30, something like that. 

Q. Now, do the students who use the parking lot consist¬ 
ing principally of Square 41, go to school all day at George 
Washington University, if you know? A. The lot is avail¬ 
able to students of the University, some of those students 
may be full-time students, some may be part-time students, 
we make no distinction in our University between whether 



•N » 
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a student is full-time or whether he is part-time; he is a 
student in the University and as a student he is entitled 
to library privileges and athletic privileges, parking privi¬ 
leges, just the same as any other student. 

195 Q. Do the records of George Washington Univer¬ 
sity show the home addresses, the business addresses 

and names of all students who use Lot 825 in Square 41 in 
the District of Columbia? A. No, sir. 

~ Q. How are assignments made for the use of that lot? 
A. Assignments for Square 41 are made to students of the 
University on presentation by them of their student activity 
book and their auto registration cards. They are then 
given a sticker which indicates that they have the privilege 
of parking on that lot if facilities are available and then, 
on the basis of that sticker which has been issued, they 
purchase tickets to use for such parking, but we do not 
keep a record of each student to whom those stickers have 
been issued. 

Q. Well, what happens- < 

THE COURT:;Mr. Updegraff, I have been listening 
to this for some time, we went all over this in the case 
involving this lot, we are not trying this Square 41. 

, mb: UPDEGBAFF: Yes, sir- ■ * . 

THE COURT: And I think you have gone far enough 
in it. I don’t see the materiality of it. 

MB. UPDEGBAFF: Will your Honor indulge me a 
moment? ■ $ \ ... . / 

THE COURT: Yes, I will. We have already tried 
that, you have for some reason, the District didn’t appeal 

196 MB. UPDEGRAFF: The one case before your 
* * Honor today in Number 1451 specifically concerns 

lot- , , ■ . 

THE COURT: Yes, but not Lot 41. 
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MR. UPDEGRAFF: Yes, sir; it is Lot 825 in Square 
4L It is the exact thing I asked the witness. 

• : • • • 

-» l . , « 

197 BY MR. UPDEGRAFF: 

X 

Q. Lot 825 in Square 41, Mr. Herzog, is a part of 
the student parking area which comprises practically the 
entire Square 41, is it not! A. That’s correct. 

A 

• •••••• 

198 THE COURT: I understand you have a record 

• \ of where most of your students work! 

THE WITNESS: That’s right 

199 THE COURT: But not in relation to the use of 41 ? 
THE WITNESS: That’s correct 

• * • # * • • • 

*» 

BY MR. UPDEGRAFF: 

Q. You have no way of knowing from your records 
whether the students who park in Square 41 are working 
somewhere for the Government or for some private enter¬ 
prise rather than being, attending classes at George Wash¬ 
ington, have you! A. We have a record that would indi¬ 
cate that every student who uses our parking lot is a bona 
fide student of the University. 

Q. But you can’t tell, can you, Mr. Herzog, from your" 
records or any other means, whether that student who 
uses that parking privilege is attending classes at George 
Washington University or working!' 

THE COURT: Now, Mr. Updegraff, you’re getting down 
to the Lot 825. • v 

. MR. UPDEGRAFF: Tm using it all on Square 41. 

TBS! COURT: We finished Square 41 several years ago 
with the exception of 825. We have finished with it 


You made those arguments in 821 years ago, several 
years ago. *• v ^ « 

MB. UPDEGBAFF: I haven’t finished with it because ~ 
we have Square 41 squarely before us. 

200 THE COUBT: I’m concerned with it myself and 
Fm finished with it and, I think you have gone far 
enough on the general questions relating to the activities 
with respect to parking lots. 

• •. • ,i • • • • 


203 BEDIBECT EXAMINATION ' : 


BY MB. EUWEB: - " " . ... v 

Q. Now, Mr. Herzog, with respect to Lot 3, Square 119, 
and Lot 812, Square 119, which you testified were leased 
to the Colonial Parking Services, Inc^ do you know the 
reason why those lots were leased to the commercial park¬ 
ing services, Inct . . 

MB. UPDEGBAFF: I object as immaterial 4 
THE COUBT:< What difference does it make? > 

^ MB. EUWEBw- It makes a vast difference. Mr 
204 Updegraff is intending to draw some inference or 
.i implication from the fact that these lots were leased 
to a commercial institution presumably to show that the peti¬ 
tioner has ample spaces and can afford to make such 
leases and disposed properties. ■, 

Now, there is a reason for that, your Honor, and I think 
it should appear in evidence. ^ 


• • x. •;* ; •. • m * - -• 

' MB. UPDEGBAFF: Before the witness testifies over the 
District’s objection, I’d like to know whose reason the ‘ 
witness is testifying about—his or the Colonial Parking 
Services, Inc.? < '* . r 

MB. EUWEB: I want him to testify as to what reasons 
fhft parking a gency h»d- 
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THE COTJBT: Question him a little bit and find what 
part he played in it if he knows. *, ■ 

. . . ■ . . . .. * . . 

, k 1 * - 

205 ; THE WITNESS: The George Washington Uni¬ 
versity has had a problem for years of providing 

parking facilities at the University for friends of the Uni¬ 
versity who come to visit Lisner Auditorium and other 
friends and visitors to the University. The commercial 
parking facilities in the area are not anywhere near ade¬ 
quate— ^ .... 

MR. UPDEGRAFF: I object 
THE COURT: I overrule the objection. ... 

MR. UPDEGRAFF: If your Honor please, it hasn’t 
been shown whether this witness knows what the adequacy 
is of commercial parking lots. We have admitted the find¬ 
ing 10,1 believe it was, about the commercial facilities and 
this conclusion the witness is attempting to inject into the 
record is objectionable and improper and I object to it. . 
THE COURT: Well, I overrule your objection. 

Get down to the point. 

THE WITNESS: I’m coming right to that, your 
Honor. In order to provide commercial parking 

206 ' facilities for the Auditorium and for the conveni- 

ence of friends and visitors to the University, the 
University petitioned the Board of Zoning Adjustment 
last spring, February or March I believe it was, with the 
request that lots- 

• • • • ’ • • • 

.■ .<• t ' t i • i' 

THE WITNESS: I can’t do that unless I can explain 
the fact that we were unable to secure commercial parking 
privileges for these three lots dose to the Auditorium 
which we wanted to rent as a commercial parking lot 
We appealed to the Board of Zoning Adjustments and 
they turned us down on that you see. They would not 
grant the variance. .. • * v . 


THE COURT:. -Wait a minute. Well, what your 
207 counsel asked you is not what you didn’t do, it is 
the reason for what you did do. 

. THE WITNESS: We then proceeded to enter into an 
agreement with the Colonial Parking to provide the com¬ 
mercial parking facilities which we had hoped to put on 
21st Street within a few feet of Lisner Auditorium since 


we couldn’t establish the lot on 21st Street we established 
it over here in Lot 3 in Square 119, in order to provide 
for parking on a commercial basis for patrons to lisner 

Auditorium and to friends and visitors to the University. 

••*/>.. ... / 

• • • . V 

. • „ * ■ • *•.’*. . ' 

209 RECROSS EXAMINATION 

' BY MR. UPDEGRAFF: • / \ j 
Q. Mr. Herzog, did the petitioner here ever apply to the 
Commissioners of the District of Columbia or the District 
of Columbia Motor Vehicle Parking Authority for the lat¬ 
ter to acquire, by condemnation or otherwise, any areas 
for parking motor vehicles within the George Washington 
University areal A. No. • 

Q. Now, referring to your testimony about reporting 
Lot 3 in Square 119 as a commercial parking lot to the 
District for taxation, when was that done, do you know? 
>- , A. I thought I just answered that question. 

210 - Q. What date?; , 1L v + 

THE COURT: He asked you again. • 

THE WITNESS: The date? 

THE COURT: As near as you can, when did you tell 
them it was subject to taxation and you wanted to pay 
taxes? >*•_ “ 

THE WITNESS: I told the Assistant Assessor verb¬ 
ally a number of times during the summer of 1955 and my 
recollection is that we asked for the tax bill on this prop¬ 
erty a day or two before the payment was due on the 30th 
of September and the payment was made on time. r 
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BY MR UPDEGBAFF: 

Q. You know who the Assessor is, do yon not? A. Yes, 
sir; and the gentleman I talked to was Mr. — the 
gentleman who preceded Mr. Eagen in his position. 

Q. Sterling Hall? A. Sterling Hall, I mentioned to Mr. 
Hall a number of times during the summer that we were 
leasing Lot 3 in Square 119. 

THE COURT: You mean you were renting it? 

THE WITNESS: We were renting it, yes. 

! BY MR. UPDEGRAFF: 

Q. It wasn’t until after the matter was called to your 
attention on the witness stand here on September 21, that . 
a letter was written to the Assessor about it, was it? A. 

I think those dates coincide. ' * 

‘ • *• « < y r. ' .'■* 

• • . • • • • • • 

• !* . ► 

* , 

218 D IRECT EXAMINATION ' 

BY MR. EIJWER: 

Q. Now, Mr. Herzog, on July 1,1954, did the University 
own square 41, lot 825? A. It did. * 

Q. And that lot is located in the District of Columbia? 
A. Yes, sir, that lot is 814 Twenty-third Street, North¬ 
west. , . : 

Q. And how was it used on that date? A. It was used 
for the parking of vehicles of students in the University. 

Q. How many parking spaces are involved in this par¬ 
ticular square and lot? A. This lot is part of a large lot 
that occupies almost a city Mode, the area of the lot is 
531 square feet. I estimate it will take care of about 
eight vehicles. , 

Q. Is this a part of the student parking lot? A. Yes, it 
is part of the student parking lot ( 

Q. Would you state whether or not the issue as to 
whether or not the student parking lot had been 

219 exempted was heretofore before this Court? A. It 
was. 
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* THE COURT: Do you think the Court will take judi¬ 
cial notice? ^ , 

MR. EUWER:M think Your Honor might. 

BY MR. EUWER: - 

Q. Is therea charge made for parking on this lotf A. 
The same charge is made on this lot as is made on the 
entire student parking lot which this lot is a part. _ 

Q. What is that! ,A. Twenty cents for the first period 
up to approximately 4:00 o’clock and then twenty cents 
for the period after 4:00 o’clock until the dosing of the 

lot around 11:00 o’dock. 1. .. 

• - * f . * '• * . w • 

Q. And how are the fees arrived att A.-Well, the fee 
that has been set for the privilege of parking on this lot 
has been set on a basis to reimburse the University for 
the cost of attendants to regulate admission, control ad¬ 
mission to the lot; and for the cost of such utilities as are 
used on the lot and the incidental repair of the surface of 
the parking lot. I; J.' 

Q. Is the lot still used for that purpose? A. The lot 
is still used for that purpose. 


„ * , , 




CROSS-EXAMINATION 


' BY MR. UPDEGRAFF: , . /,V. 

Q. Mr. Herzog, do the records of f the University show 
the number of students who parked on the parking lot in 
square 41 about which you just testified, induding the 
lot 825 specifically in issue here today, on a daily basis 
from January 1,1955 to date? A. We keep a record, Mr. 
Updegraff, based on the number of coupons that are 
taken in each day. I don’t—we keep the coupons a cer¬ 
tain length of time, I don’t know whether we have th«m 
yet for the period since the first of July. I would rather 
imagine that we do. We are more interested in the 
revenue that comes from those coupons and the revenue 



does not indicate the number of uses that have been made 
of the lot each day because students buy these coupons in 
units as they will buy enough for a whole week, or ten days 
at a time. ,, \ \ 

; Q. In other words, the extent of the use of the student 
parking lot in square 41 cannot be determined from the 
." ' • income you receive from the number of tickets sold 
221 or coupons! A. That would indicate the average 
use; yes, sir. » .• » *•*. 

Q. If would indicate the number you sold, wouldn’t itf 
A. It would indicate the number of coupons that have been 
sold and then by the number of days that the lot—the 
school is open it would indicate the average use per day. 


Q. Now, I understood your testimony to be that with re- 
, spect to this lot it was operated not on an assigned space 
basis but on a first-come first-served basis! A. That is 
correct '• „ * 

Q. Now, do you have any records showing actually the 
number of students who parked on the student parking lot 
in square 41 per day from January 1, 1965 to date! A. 
Well, as I say we could give you an average and if 
we have the coupons the coupons are compiled on a 
to indicate the number of uses per day. If the coupons are 
stiU available we can tell you what use was made, definitely 
what use was made each day, but I am not absolutely sure 
that we still have all the coupons dating back to the first 
of July. ' ; , : %\,*• • .. 

-Q. Did you make an examination before you came here 
this morning to determine whether you still had them! A.- 
I did not. • ' • * • - i - 


Q. Your University has an attendant in charge of 
222 the parking on that student parking lot, does it not! 
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A. It has a number of attendants on the parking lot. 

Q. How many? A. Well, when the students come in 
early in the morning there are usually two men there and 
then there is at least one man there continuously from 
about 7:30 in the morning until about 11:00 at night 
Q. Now, what are the duties of those attendants, if you 
know, sir? A. Well, the duties of those attendants are to 
ascertain that only students use the lot and by that we 
mean students who drive vehicles that have the stickers 
attached to the car that was issued to them on the basis of 
their presenting their student activity book at the time the 
sticker was issued, and then in addition to that they are 
presenting a coupon which is only sold to those students 
who present evidence to indicate that they are bona fide 
students. .i ( , r ■ * 

; Q. Now, suppose a member of the faculty or other em¬ 
ployees of the University wanted to park on there, what 
would the attendant do? y , 

■ MB. EU WEB: I object, your Honor. 

223 THE COUBT: I overrule the objection. Answer 
" the question.,. ’/, ? f " ", 

. A. Well, the attendant would not permit the car to enter. 
'I v BY MB. TJPDEGBAFF: 

' Q. Even though the student parking lot were half empty 
of motor vehicles? A. That is correct * i \., , 




* , • 


DIBECT EXAMINATION 

- . J .’I ► ,, 1 t *4 , • ‘I 1 * f )>*■ T* . > f '-T 

^ ,;BY MB. EUWEB: . ^ 

Q. Mr. Herzog, directing your attention to July 1; 1954, 
did the petitioner own square 77, lot 810 on that date? A. 
It did. r •««.•.* 

Q. And that is located in the District of Columbia? A. 

It is located at 2135 H Street, Northwest. 

v • * ,/■ > . 

. . > . ' * ' A * 


* > 


Q. And how was that square and lot number used on 
July 1, 1954T • A. It .was nsed for the parking of motor 
vehicles by employees of the University.* / 

Q. What kind of employees? A. Well, on this particu¬ 
lar lot the assignments there were employees who 

224 are engaged in research. < » 

BY MB. EUWER:, • „ 

Q. What kind of parking? A. Parking of employees 
of the University in the same category that I mentioned 
before of the lot in question, they are employees engaged* 
primarily in research. 

Q. How many spaces are there involved in square 77, 
lot 810? A. There is space there for eight'ears. 

225 Q. And is it still used for that purpose? A. Still 

nsed; yes sir. '* *• . . * 

‘ THE COURT: When he says still used," you 

• mean- ’**/* ’’ ** ‘‘ ' ■ ’ 

"THE WITNESS: Continuously since July 1, 1954. ~ 

THE COURT: All right. ; . ;; 

• <-.• • • • • • • • 

227 ' , .DIRECT EXAMINATION 

BY MR. EUWER:" ^ - 

Q. Well, Mr. Herzog, on July 1,1954, did the University 
own square 77, lot 817 and 818? A. It did. 

Q. And how was that square and lot number used on that 
date? A. It was used for parking of motor vehicles by 
employees of the University. 

THE COURT: Excuse me just a minute. I just want to 
ask one question.^ ‘ 

MR. EUWER: Yes, your Honor. 

THE COURT: This relates to docket No. 1452 and 
parking lot used to park cars belonging to employees in 
research? “ 
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-^■THE .WITNESS: Yes, sir. *v 

;. TJUifi COURT: Are there any employees in research who, 
do nothave parking facDitiesT : _■>** 1 

*-• THE WITNESS: Oh, a large number of them. We are 
only taking care of the—well, Fd say a few of the directors 
and a few of the very top people in those projects. 

THE COURT: All right. 


* - 11 . 




228%. i ’ BY MB. EUWEB:', ... 

^ Q. I asked yon, I believe, how lots 817 and 818 
in square 77 were need by the petiiionert, A. It is used 
by employees of the University, specifically, it is being 
used by the hospital for some of their medical personnel, 
hugely the chiefs of the various services in the hospital 
Q. How many parking spaces are involved T A. There 
are 16 parking spaces involved. ' ... 

Q. And is that square and lot numbers still used for that 
purpose! A. That is correct, and the address of this lot 
is 813 to 817 Twenty-second Street, Northwest, and it is 
almost diagonally across the street from our hospital. 




CROSS-EXAMINATION 

w 

BY MB. UPDEGRAPF: ’ 


V 

f 










230 Q. That is all on docket No. 1452. ' ; 

Now, in connection with docket No. 1453, how 
do you arrange to permit the parking of automobiles by 
the medical personnel on lots 817 and 818 in square 77! 




Y ... 


• • . 

A. The arrangements are made through my offioe, the 
business manager’s office, through the assistance .^of the 
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assistant superintendent of the hospital and these spaces 
are assigned to the various chiefs of services in the hos¬ 
pital, each one has a designated place to park there. 

* v THE COURT: When you say “chiefs of services” do you 
mean physicians T ‘ ^ ^ ^ 

.' THE WITNESS: Well, we mean physicians, we also 
mean the head housekeepers, the chief nurses, the chief of 
the laundry services, the chief of the maintenance organi¬ 
zation, et cetera. That is about as far as we can go. 

' THE COURT: Do you have a head of the surgery, and 
so forth! ' . ‘ * ' ' ; ' ' 

THE WITNESS: Yes, but they have been taken 
231; care of on another piece of property. , ~ 

THE COURT: All right. ' 

, BY MR. UPDEGRAFF: ■* 

v t J' - ► ‘ * 

Q. Now, what do you do about the maids and orderlies 
for parking spaces! A. We just don’t have facilities for 
them in the hospital. We try to do a little bit of that in 
the University, we have some limited facilities. 

Q. How do they get along, if you know!. A. Well, most 
of them I don’t think drive cars to work, Mr. Updegraff. 

Q. They walk to work! A. I don’t know how they get 
there; a lot of them, I guess, double up and many of them 
come on public- V ; * , , ,* 




-fin 


- 


r THE COURT: Do you have any heads of departments 
who are not accorded parking space! ^ 

; '* j THE WITNESS; I think all the heads of depart- 

. 232 ments are pretty well taken care of now, will be 
under this arrangement. . ' 

. THE COURT: Well, do you have any parking spaces 
now in these lots 817 and 818 in square 77 that are used by 
persons other than heads of departments! 

THE WITNESS: I don’t have the complete list with 
* me, but it is my understanding that they are primarily the 


* 4 * 
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heads of the different services in the hospital and that 
would include some medical services. ,, . , 

THE COUET: I thought it came through your office! 
THE WITNESS: Well, it does, but I can’t carry all this 
in my head. I can’t remember every assignment that has 
been made there, but when we checked for the purposes of 
• making our request for exemption, at that time it was being 
used by the heads of what we classify as medical personnel. 
THE COURT: AH right. „ 

• • •, • • • r -p. * 

DIRECT EXAMINATION 
BY MR. EUWER: 

Q. On July 1, 1954, Mr. Herzog, did the University own 
square 77 lots 825 and 826! A. It did. 

233 Q. And are they in the District of Columbia! A. 
They are in the District of Columbia, and they are 

known as 2136-38, Eye Street, Northwest. 

Q. And how were they used on that date! A. Well, they 
were used by eight of the hospital administrative person¬ 
nel. * •'* ' • ' '' J 

Q. What types of administrative personnel would that 
be! A. Well, that would be such persons as the hospital 
comptroller and a couple of the assistant superintendents, 
the head of the plant and such personnel as that 

* • • • • • % 

MR. UPDEGRAFF: Before I proceed, your Honor, I 
would like to ask Mr. Euwer about whether he is going to 
finish, because I have subpoenaed two of his people and I 
have told them theyoould stay there until called and it will 
take them about twenty minutes to get here. 

• • • ■* • • • ' '• • 

- .. - "V 

234 MR. EUWER: Now, your Honor, if this gentleman 

is proposing to telephone to report to several wit¬ 
nesses subpoenaed by Mr. Updegraff- 

* 
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MB. UPDEGRAFF: Two witnesses. 

MB. ETTWEB: (continuing)—I'd like to have a word 
to say on that subject before he proceeds to do so. 

THE COUBT: You don't think they are above the law! 
■ MB. El) WEB: I certainly do not, four Honor, of course 
not, but I think I am entitled to know the purpose for 
which they are called and to find if there is no reason we 
cannot agree to supply whatever information Mr. Upde¬ 
graff wants. u 

THE COUBT: Well, that is something you all can get, 
but as far as the Court is concerned a witness subpoenaed 
is subpoenaed. v 

CBOSS-EXAMINATION 
BY MB. UPDEGBAFF: 

Q. Mr. Herzog, these spaces which have been as- 
235 signed to the administrative personnel you testified 
about for parking their vehicles on lots 825 and 826 
in square 77 parked their motor vehicles while working at 
George Washington University at what place prior to that 
time? A. You say where did they park prior to that time? 

Q. Yes. A. Mr. Updegraff, I just don’t know. 

Q. Were these spaces assigned to the Specific individual? 
A. Yes, sir. 

Q. Has there been a system of selection approved by 
the trustees of George Washington University to deter¬ 
mine who shall have priority in free parking spaces pro¬ 
vided by the University? A. Mr. Updegraff, the trustees 
of George Washington University are involved primarily 
in policy matters, the question of- 

Q. No, wait, just answer the question. I asked you have 
the trustees determined, if they haven’t just say so. A. 
No, they have not 

Q. Who made the determination to make these spaces 
for parking motor vehicles available? A. It is an admin- 
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istrative determination handed down by the Board of 
Trustees .• through the- president, and 'through my 
office. \ o* i 

236 


• ■* * ~ 
’iW ^ m i 






Q. Well, now; Mr. Herzog, I understood yon to 
say the trusted* did not have anything to do with it? 
A. The trustees delegated administrative discretion of 
such matters to the president, the president in turn, dele¬ 
gates certain responsibilities to other officers of the Univer¬ 
sity, through that chain of command these spaces have been 
assigned, t • ’ w ,y vT 

. Q. Now, how is it determined administratively, if you 
know of your personal knowledge, who shall get these 
parking spaces? A. These parking spaces have been 
assigned on the basis of the greatest urgency as a result 

Q. No, who does it, who says it? A. It is done by the 
business manager of the University and the assistant 
superintendent of the hospital. ‘*-* f - 

BYMB. UPDEGBAFF: ; , * . V 

Q. Does the head housekeeper use her car in her work? 

‘ : .« • • 
.? v. V; .. '*'.i ’fa ... '*• ' Y - **- < 

Q. She doesn’t have much occasion to leave the place 
' after she gets there, does she? A. Again I don’t know, 
that was a decision that was made by the assistant 
237 superintendent who I presume would be in the 
- : •; best position to know., 
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238 


’ MB. UPDEGBAFF: May it please the Court, I 
now move that these cases, docket Nos. 1451 to 54, 
inclusive, be dismissed for failure of proof. 

• • • • 

-** .<►* t 4 V .> * * 

239 There is not one record of the petitioner in these 
cases which has been adduced in evidence by the 
petitioners going to prove it is claim for exemption in 
these cases. Not one. • • * , 


i , 
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I have never seen another ease which was so lacking in 
proof on a claim for exemption as this one. Certainly, the 
evidence here, if it tends to prove anything st all, shows 
that at least one requirement of the statute relating to the, 
exemption of grounds has not been, met and that is that in 
every case of these parking lots the use, the specific use of 
the property has not been for the purposes and activities 
of the University but for the sole convenience of individuals 
employed by or going to school at the petitioner's univer¬ 
sity and certain other research individuals whether or not 
they are strictly employees^ so far as I can ascertain from 
‘ fte evidence I don't know. ••• .. ..< .v- ' < 

. '• / • , ; *•" 

243 THE COURT: * * * " V ] 

, t -. Now, with respect to the other part of your subpoena 
duces tecum, the Court has ruled in its sound judgment, 
and it may be wrong, that I do not think that you gave 
them enough time to accumulate the documents f or 
and that you had the opportunity to continue tikis case if 
you wanted it so that they could obey the subpoena in that 
respect : . ; r - * 1 - 

That is the the way the record stands. Now, you cazr 
avail yourselves or not of that .. .*•* 

MB. UPDEGRAFF: If your Honor please, I don't 

244 know that it is up to the respondent here to ask for 
a continuance for the benefit of somebody who knows • 

how; much time he needs, the petitioner.' There is no motion 
made by the petitioner that they want additional time. 
THE COURT: So whatt ?. » y r ;"Ml 

MR. UPDEGRAFF: It is not the responsibility of the 

respondent to say to thia Court- : iv v - V - 

THE COUBT: I am not saying it is your responsibility. 

. MB. UPDEGRAFF: That is the way I understand it 
THE COUBT: I say this, that if you want to continue 
this case in order to give these people time enough to 
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accumulate the information and bring it in here the Court 
will grant that continuance now. ~**j > **; 

ME. UPDEGRAFF: Tour Honor ruled at the outset 
that the motion would be quashed. My point is in my mo¬ 
tion here to dismiss these cases for failure of proof, as I 
indicated before and now, the burden is on them and they 
shouMhave that evidence here themselves. „ 

?J THE COUET: Now, let me tell you, it is no use. I am 
fixed in my mind that the evidence is dear that this is a 
nonprofit corporation, the testimony is dear, no one re¬ 
ceives any income, no one receives any dividend or .any 
compensation of any kind except through salaries and, of 
course, expenses that Dr. Marvin gets and his as- 
245 > sistant gets. Now other than that no one gets any 
profit. . " • y\ • ' 

1 ME. UPDEGRAFF: And it is all from incompetent 
evidence according to our understanding. \ '~ r - T 

. THE COURT: Maybe so, part of it you brought out 
yourself. k ’*‘ *’ " '* ‘ f ** •' * 

MB. CPDEGRAFF: I have never tried a case where 
there has been a burden upon a petitioner to prove his case 
and where the District, for example, has sought to adduce 
what thepetitioner ought to adduce and has been pre¬ 
vented from doing it. If your Honor has changed his mind 

about the production of these books and records- 

*; THE COURT: I haven’t’changed my mind one bit, Mr. 
Updegraff, I still offer you the opportunity to have those 
records produced if you want to continue the case. I am 
not going to continue it on my own motion. s 
„ MR UPDEGRAFF: If your Honor please, it is not my 
place to continue the case. ‘ 

- THE COURT: All right, let’s let it go. / 

. MR UPDEGRAFF: I have no power over the produc¬ 
tion of these records, it is up to the petitioner to move for 
a continuance, if the Court please, not me. 

THE COURT: All right. 7* ~' 
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; u ME. UPDEGRAFF: How can I control it, it is oat of 
my hands completely. ^ .i, . v 

,THE COURT: We will let it go-at that. 

246 MR. UPDEGRAFF sr The petitioner hasn’t said 
that it couldn’t produce the records, as a matter of 

fact, during examination of Mr. Herzog some of the very 
records subpoenaed were in his hands and he was testify¬ 
ing from them and I had them marked as respondents 
exhibits. ^ • >..*- ■ 

THE COURT: To that extent you should feel pleased. 

. MR. UPDEGRAFF: Which goes to show, if your Honor 
please, that the objection is purely fictitious, they had 
several days and if they want more time they could come 
in and say, “Your Honor, may we have, more time,” but 
they don’t ask that and it is not my place to ask it, I don’t 
intend to because I have no control over it, I can’t 
control it ... ,v ^ 

THE COURT: Mr. Updegraff, yon had control over 
the issuance of this subpoena on late Friday afternoon 
and that is where you were wrong. You knew what 

y° Q - * „.i, ,.. - 

MR. UPDEGRAFF: I didn’t know up until this mo¬ 
ment if your Honor please, that you couldn’t issue a 
subpoena several days in advance of trial without being- 
subjected to criticism for not having issued it the day 
or two days before. 

THE COURT: You are perfectly right and there is 
no objection to your subpoenaing the other witnesses or 
Mr. Herzog, but when you give him a list of the size 
that you gave him to produce in a day, practically, when 
t f - you eliminate the holidays, it is unreasonable and it 

247 •: is unreasonable to require him to produce it and 

that is in my sound judgment- i 

MR. UPDEGRAFF: I have made my point, the motion 
is to dismiss. 
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'^ THE C0T7BT: 1 am going to overrule your motion to 

45 :-: * r ; dismiss, I think most of these cases, with the exception of 

> - J, the student parking, have been decided by the Court of 

* '' 

-' A. " MB. TJPDEGBAFF: If your Honor please, they haven’t 
. ; . v * been decided at all, these are different eases. 4 ‘ 1 

" , THE COUBTi Well, -they are'different lots but the 
same principles ‘involved, the Court of Appeals said if 
! ' the thing is reasonably required it'isn’t absolutely neces- 

i " • > sary but reasonably required that they are entitled to the 
r ' *' exem ption.^ • .' **’*' 

" * r MB. UPDEGBAFF? I thought, if your Honor please, 
in these cases as any cases th^y are supposed to be 
j decided upon the facts adduced as a basis. rr 

, * ^ : THE COURT r Tou may ^show otherwise, but up to 

.i this time the showing has been that the lots are reason- 
: ably required, not absolutely required, but reasonably. 

*.*• required, ’*'"*'* -v ^ 


V <1 „ * e 


STEBLINQ HALL -- ' 

249 was called as a witness and having been duly sworn, 

: '1 • -’ l ' s was examined and testified as follows: • ’ 

V ' BY MB. UPDEGBAFF : > v . . 

0 * a. ♦ '■’ ** p y , , ' #. * 

■ A ' Q. Now, Mr. Hall, you are the same Sterling Hall who 
testified in these cases on September 21,1955? A. Yes, sir. 

, ./— v " i * . % - • . ,* ‘ - ' ■. ' ■ u 1 :. -■ 

: r ’ * y .• ’•» v • * , • . . > 

v I hand you Bespondent’s Exhibits E and F for 

' 250 Identification (handing documents to the witness), 
"r L : .and ask.you whether iMr. Herzog, Treasurer of 
" M George.Washington University at any time prior to Sep¬ 
tember 21, 1955, asked you to place the property referred 
to in those exhibits on the tax rolls because it had been 
C,.., rented? A. Let’s see, I want to get the property—I’m 
f . trying to get a location—this shows Lot 3 in Square 119— 

1 I’d like to ask, is that the property on the North side? s 


A. 

f <1 





- •• * 


Q. Let me get yoo a map. , (Handing a map to the 
witness.) 

-:>■* *•' .. . ;* ■&.- • 

A. No, Mr. Herzog spoke to me in the last time I appeared 
here in the Tax Court and stated that he was going to 
notify tike District that it was no longer using that for 
purposes of George Washington University and request 
that it be restored to a taxable status. - - ' ~ . * 

*' Q. v What date was that? A. Well, that was the date 
that I appeared before the Tax Court here, the last time. 
Q. September 21? A. Fm sure that was the date, * * * 


253 I CLOYD H.MABVIN : 

was caned as a witness and having been duly sworn, 
was examined and testified as follows: , 

■ ?" DIRECT EXAMIN ATION 


. BY MB. UPDEGRAFF: 




* Q. Would you give your name and address to the re¬ 
porter? A. Cloyd H. Marvin, George Washington Univer¬ 
sity, 2003 G Street, N. W., Washington, D. C. 1 - 1 

>Q. You are the President of George Washington Univer¬ 
sity, sir? » A. I am.the President of George Washington 
University. ' 

'■Q. How long have you held that position? A. Since June 
13,1927. . ■* ’ v - * -^2 '* r> 

I ». . • ,'•* • “ . V.-' • < 1 *. ’ + • 

• * . ‘ * • • • 

* T -t. • • - .... a, W v "V - f - ' 


264 Q. Do you have a place to park in University- 
owned property? A. Yes. , 

THE COURT: Where is that? Is it improved or unim¬ 
proved?^ 2* 1 "- ' - ' / ' "V‘- >>'• .t. » ; 

THE WITNESS: It’a improved. , 



“> ' 


BY MB. UPDEGBAFF: 


A 


Q. Is it a garage? A. Yes. 

Q. And do yon pay anything for itt A. I paid for the 
garage, if that’s what yon want to know. ^ ^ / 

Q. Do yon pay anything for using that? A. No, not for 
the space. : ' •* *• r' 

Q. Who else besides yon and Mr. Heraog, the Treasurer, 
has available to them, free of charge, the nae of garages 
for parking their automobiles? A. The Dean of the Facul¬ 
ties of the University and the Administrative Secretary 
of the University. r ‘ W:,- " * . ~Y. , ** 1 

Q. Anybody else, sir? . .. 


265 


v - BY MB. UPDEGBAFF.: 


if 


'V 


* K 'K 


Q. Doctor, there has been testimony in these cases, 
in prior cases incorporated in these, that George Wash¬ 
ington University has been attempting to acquire all prop¬ 
erty within its boundaries described a while ago by me to 
yon for its use. Do you know anything about that?' .<* . 

., MB. EUWEB: lobject to it. >y'^.ry 

THE COUBT: Sustained. < . 

MB. UPDEGBAFF: If your Honor please, tins is not 
simply new that’s cropped up, this is something that was 
in the other cases. 

, THE COUBT: That’s right, and the Court of Appeals 
said it didn’t make any difference. 

MB. UPDEGBAFF: The Court of Appeals there, as I 
recall, was speaking about the 1B2 land, the land Section 
1B2 of the Statute, land for .future •expansion. > 

THE COUBT: No, they werenH.- They were 
about ground that was used for parking lots, in the very 
case, a case exactly like this, in which they said that is 
something that Congress has to provide against s 
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MR. UPDEGBAPF: Well, I offer to prove — then I 
mate a proffer of proof, if your Honor is going to exclude 
this. I offer to prove, by this witness, that he, being 
the President of George Washington Univers i ty since en¬ 
actment of the Statute of December 21, 1942, has, 
266 over a period of time beginning in 1942, specifically 
during the years 1942, 1946, 1947, 1948, 1949 and 
1951, acquired Lots 34,35,801,802,802,804,805,808,810, 
811, 812, 814,816,817,828,830,831,833 and 834 in Square 
40 in the District of Columbia located within the area 
described as that being the area of George Washington 
University; and further, that all of those lots with the 
exception of 801 and 802 are unimproved lots. 

THE COURT: I still sustain— * 

MR. UPDEGRAFF: I further offer to prove by this 
witness that these lots were acquired by him with knowl¬ 
edge of plans of theUniversity to acquire those areas and 
that by so doing he has caused the dilemma which has 
been described here today as bring a serious condition. 
THE COURT: I don’t know what you mean by a serious 


1RAFF: Those were the words of Mr. 


condition. 

, MR. UP! 

H eraog . 

THE COURT: I still sustain the objection. 


■ L* - 


267 < . MYRNA SEDGWICK 


was called as a witness and having been duly sworn, 
was examined and testified as follows: 
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BY MR. UPDEGRAFF: 


Q. What is your position with George Washington 
University T A. I am the Administrative Secretary. 


Q. How long have yon held that position t A. I have 
held that position for, well, I would say about fifteen years. 


v; 


269 


‘ MB. UPDEGBAFF: Now, if your Honor please, 
- ->'■ there is no need for my going through the same 
questions and objections and your riding with respect to 
. £ Miss Sedgwick. I have the same type .of testimony. 
270 1 offer to prove through Miss Sedgwick— 

* ^ THE COUBT: That whatf Certain land—.. 

“ MB. UPDEGBAFF; With respect to Dr. Marvin that 

she, being the Secretary of George Washington Univer- 

.. • •*’ - v ’* ' ' . *• ■ • 

sity— ^ ( ^ ,t 

. THE COURT: Administrative Secretary. 

\ MB. UPDEGBAFF: Administrative Secretary, having 
knowledge of the plans of the University has acquired 
property within- the George Washington University 


THE COUBT: Since 1942. f ^ ' 

*r MB. UPDEGBAFF: Beginning in 1941, one in 1941— 
THE COUBT: I thought you were relating it some¬ 
what to a statute that was enacted in 1942. What about 
the property that was acquired before that? 

MB. UPDEGBAFF: Acquired before thatf 
THE COUBT: Yes. 


MB. UPDEGBAFF: I hadn’t said anything about any— 
THE COUBT: You don’t mean to infer from your ques¬ 
tion that there was no property acquired before 1941? 

MB. UPDEGBAFF: 1 have a record showing that Dr. 
Marvin acquired some property before 1942. 

THE COUBT: We are talking about George Wash¬ 
ington. M 

MR. UPDEGBAFF: George Washington? 

THE COUBT: Yes, didn’t it acquire some property_ 


* MB UPDEGBAFF: The evidence here is they are ac- 

- qrdring all the property they can in the area. 

271-. THE COUBT: Yes, bat it was before 1942, wasn't 

•v iv* lot of jtf : : \ •••';. ■ x„ 

MB. UPDEGBAFF: Not that I recall. ;; 

THE COUBT: All right, 1 may he wrong, 1 don’t know 
anything about it. r A , 

All right, yon are going to ask the same question that 
yon asked Dr. Marvin as to the acquisition of the prop¬ 
erty? 

MB. UPDEGBAPP: Yes, sir; and I offer to prove by 
this witness that sinee^ 

w THE COUBT: Don’t let’s read all those lists over. 
MB. UPDEGBAFF: I only have three, your Honor. 
Since 1941 she has acquired three lots. , 

THE COUBT: She has acquired? 

MB. UPDEGBAPP: Yes, tax./ 

THE COUBTrOh. 

MB. UPDEGBAPF: Lots 806, 807, 815 in Square 40— 
THE CO Li iST: W ell— k » ... 

MB.-EUWEB: Same objection. ... L >>• 

THE COUBT: I’ll sustain the objection to that. 

• 4v ' 1 * * V ' ' ’ ’ 4 '• * ' 

# • . # -♦ . • 

272 C. W. FOBTNEY, JB. 

. • ' *1 4 

was called as a witness and having been duly sworn, 
was examined and testified as follows: 

* DIRECT EXAMINATION „ - 

BY MB. UPDEGBAPP: 

Q. Will you state your name, address, and occupation 
please? A. C. W. Fortney, Jr., 157 Yorkshire Lane, Manas¬ 
sas, Virginia. ^ ' 

Q. What is your occupation? A. I work as Assessment 
Technician in the Beal Estate Tax Assessor’s Office. 
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Q. Bid yon, under the direction of Mr. Lanrence Eagan, y*. 
Administrative Assistant to the Assessor, make a draw- * ; 
ing of some conditions existing within the area bounded ’ 
by Pennsylvania Avenue, 20th Street, F Street, and 24th . • 
Street, Northwest, in Washington, B. C.t v -. ’ ' 

; Now, I understand these were made under directions ; > 

. of Mr. Charles A. Beard, the Deputy Assessor! 

273 A. Yes, sir; I did. '\ 

% • ’ •- 9 « ; • t • f 

j*'. ’ ' ^ y.V w *■' 

^ BY MB. XJPBEGBAFFv .- fc „ -r. 

■■ - . t ,,**"' * • 

, r ,' Q. Now, Mr. Fortney, I hand you Respondent's Exhibit 
G for Identification (handing document to the witness),/' 
and ask you to explain that to the Court, the various 
" colors. A. I did not draw the sketch itself, I did 

274 this coloring for the interview that I made out there, * 

■ Q. You put in all these colors and so on, right !r 

A. Yes, sir. .'**-• r: > *■' ? 

. 


THE WITNESS: I made the investigation on this prop¬ 
erty that when I left the office I was told to get all prop- . 
erty that was used for parking and as indicated here, 
circled in blue, indicates that property which is used for 
parking-' >' t _ V. \ . • 'v. V ' ’ 


BY MB. UPBEGBAFFtr 


Q. Now, it may be red or it. may be green, that*s cor¬ 
rect, but if it’s circled in blue it’s used for parking of 
vehiclesf - • "»■ , ‘ l1 




BY MB. UPBEGBAFF: 


. v Q. You mean bounded in bluet A. All right, out¬ 
lined in blue. This taxable property is shown in red, the 
exempt is shown in green, the parking areas, I said be- 


i'./ *■ 

, < 


t • • . ' % 




fore, is outlined in the blue showing the parking m the 
various parts of taxable and exempt property.. \ 

Q. Anri if the parking lot is on the exempt list it’s in 
green bordered by bluet ^ A'That’s right. m >'* " 

m r • . r i ' ' v # 

.. 

278 \ MB. UPDEGBAFF: I offer this in evidence. 

*•' THE COUBT: AD right, well take it in evi¬ 
dence as a condition that existed on Friday, December 30. 

(Whereupon, Respondent’s Exhibit G was received in 
evidence.). ' / ' C 


279 *MR. UPDEGBAFF: I offer in evidence Respond¬ 
ent’s Exhibits marked A to F, inclusive, for Iden¬ 
tification. They are now ..marked for .identification and 
I offer them in evidence. ? '-. nt ■ ■ ; 

/ MB. EiUWEB: May I see themt I haven’t, seen some 
of these, your Honor. If your Honor will indulge me 
for a moment ... ‘ ■ ... ± . *: ■ 

(The exhibits, Respondent’s Exhibits A throng F, in¬ 
clusive, previously marked for Identification were handed 
to counsel for the petitioner by counsel for the respondent.) 

MR. EUWER: I don’t think they are relevant, your 
Honor, but I won’t enter any formal objection. . 

.• THE COUBT: All right, I’ll receive them in evidence 
and just strike out the legend “foridentification” andsub¬ 
stitute in place thereof, “in evidence.’* . . ."t 

(Whereupon, Respondent’s Exhibits A through F, in¬ 
clusive, were received in evidence.) . 




‘ i : l 7\ + 1 . ^ 


LAURENCE EAGAN 


V . f". * 


was called as a witness and having been duly sworn 
assumed the witness stand, was examined and testified as 




<ii' i DIRECT EXAMINATION ' i 

BY MR. UPDEGRAFF: '-"f* . " '• ' 

- ~ ^'^>'*** *■ *%- *■ • r *».. 2^ ***, „**' *'.■** ,* 

Q. Your name is Laurence Eagan? A. That’s right 
. Q. Yon testified in these cases previously on Septem¬ 
ber 21, 1955, did yon not? A. Yes, sir. 

. Q. And yon are the Administrative Assistant to the 
Finance Officer and Assessor, is that correct? A. Yes, sir. 

Q. I hand yon two sheets, one marked “Exempt” and 
one marked “taxable,” and ask yon what they are. (Hand¬ 
ing documents to the witness.) And whether that infor¬ 
mation was taken from the records of the Assessor’s Office? 

r* - *r*' > - * <•* .. 

- THE WITNESS: Yes, sir. ; • ; *' 

‘<&i' BY MB.’UPDEGRAFF r' xr . ^ " * **V v 

Q. Is that property pertaining to what institution in, 
the District of Columbia, those two sheetst^ A. George 
Washington University, v . ’ . 

282 .. MB UPDEGRAFF: I offer them in evidence to 
• show the value and the area, the square, and the 
value of land and value' of improvements, total assess¬ 
ments of taxable land— 

- THE COUBT: Well, you-better identify them with an 
exhibit number. >■ • ■<*'* > v 1 **’' • 

MB. UPDEGRAFF: Will you please mark these Re¬ 
spondent’s Exhibits I and J for identification., - 
: (Whereupon, Respondents’Exhibits I and J were marked 
for identification.) } /«r.r*w 


283 MB. UPDEGRAFF: Were those made under your 

direction, Mr. Eagan, those two sheets, or at your 
instructions? * ^ " *v ^ ‘ , 

- THE WITNESS: At my instructions, yes, sir. 

MB. UPDEGRAFF 1 1 think that is all that it sufficient, 
your Honor. " *• V' 


THE COURT: I am going to overrule them on this 
ground, Mr. Updegraff, that they are not admissible on 
the ground that they are immaterial, irrelevant As I 
read the decision of the Court of Appeals that I have men¬ 
tioned before, I don’t think it makes any difference how 
much property George Washington is exempt and how 
much is taxable if the property that is the subject of the 
litigation, theone involved in these cases, is reasonably 
used and needed and reasonably used for the activities of 
the University it is exempt regardless of how much 
284 property George Washington has that is taxable 


or exempt 




/ MR. UPDEGRAFF: We never made any contention 
otherwise. If it’s used by the University—* r r* 
THE COURT: I’m very glad that you do^—- - ^ ^ 
MR. UPDEGRAFF: We have adduced "in evidence the 
fact that we have exempted it '' ‘ w ^ 

THE COURT:-We are quibbling over terms. Your 
contention has been that if a student uses a parking lot 
it’s not the University using it' . vV , 

MR. UPDEGRAFF: That’s correct, sir. T T s 

-<>v THE COURT: Now, we mean the same thing but we 
use different terms. I consider that the use of the Uni¬ 
versity and with that explanation it doesn’t make any dif¬ 
ference how much land is being taxed if it’s being used 
for the purposes of the University it’s exempt and as 
the Court of Appeals said, if that’s wrong the Congress 
ought to change it * ,'* L * 

V MR. UPDEGRAFF: If I understand your Honor cor¬ 
rectly, I would like to get this straight "Your Honor’s 
ruling is that if there is a use by a student of the Univer¬ 
sity or a use by faculty member or the employee or other 
personnel of the University for parking their automobiles 
which are not used in the activities of the University +>»»♦ 


’f. “V 


*> . V 


is the parking for the university purposes? ^ „ ’ 

285 THE COUET: Now, let me, so there- won’t be 

any misunderstanding— - . i" ■*>;' 

ME. UPDEGRAFF: That’s what I, was - trying, to 
straighten out ' / f . „.i V‘;i.r 

T HE COUET: If the use is that which;was approved 
by the Court of Appeals in its decision in a prior case, it 
doesn’t make any difference how much land the George 
Washington University owns that is exempt from taxa¬ 
tion and how much it owns as taxable. v 

; Now, you can call it what you want, but so there won’t 
be any misunderstanding, if it’s the use that’s approved 
by the Court of Appeals in its decision-affirming this Court - 
then it doesn’t make any difference and that’s what I have 
got to decide. • t » X _ . : • 

I have to decide in these four cases whether the use in 
these four cases comes within the four corners of that ... 
decision. If it does. I’ll have to hold that you are invalid, 
and if it doesn’t, I’ll have to hold that they are valid and 
it doesn’t make any difference how much land George ~ 
Washington owna that is exempt—as I read that decision 
—and I’m bound by it, so for that reason I’m going to 
sustain—I am going to rule that it is not admissible and 
so, it’s marked for identification. It will be in the record 
and you can use it for what it’s worth. 

;./■ k MB. UPDEGBAFF: Well, if your Honor please, 

286 in the prior cases as in these cases there was testi¬ 
mony as to the specific use of property and I want 

to be fair with the Court here, your Honor in’ the prior 
cases made a finding that the lots were used by the Uni¬ 
versity.;. v, . v. X.- 

THE COURTr Well, I’m going to another find¬ 
ing to the same effect in this case. a 

ME. UPDEGBAFF: And your Honor made such a find¬ 
ing notwithstanding that that was the- testimony of Mr. 


0 


Herzog which was objected to by counsel for the District 
and which was sustained by your Honor, and that was the 
basis on which the Court of Appeals turned the decision. 

In these cases before your Honor today—and I watched 
it very closely as we went along—the testimony was that 
the lots were used by these various individuals for park¬ 
ing their automobiles, not by any use at all by the Uni¬ 
versity. ... ' v 

THE COURT: Well, Mr. Updegraff, I think you have 
read the record in the other case, the record in the other 
case was that these automobiles that were parked in these 
parking lots were owned by individuals not by the univer¬ 
sity and you, yourself, made that very point 
MB. UPDEGRAFF: That’s what I say, we made it be¬ 
cause— . - 

THE COURT: What’s the difference between the two 
casesT 

287 MR. UPDEGRAFF: I’m trying—as I said, I 
* want to be fair with the Court Before your Honor’s 
finding of fact as to the use, we pointed out and italicized 
it in our brief to the Court of Appeals, that your Honor 
made a finding which was contrary to the evidence and 
not in conformance. ~ **’" 

THE COURT: But the Court of Appeals didn’t agree 
with you, they thought I did make a finding— 

MR. UPDEGRAFF: Maybe I’m confused but that’s my 
understanding. 

THE COURT: I’m inclined to believe that you are 
'wrong* . 

MR. UPDEGRAFF: I don’t think so. 

THE,COURT: I would like for you to point out to me 
the difference between these cases—not the student park¬ 
ing—that didn’t go to the Court of Appeals, but I’d like 
to see the difference between these other two cases and 
the cases that went to the Court of Appeals. I can’t see 
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any difference. The employees may be different, bat 
both I think are identical. » ' - > .. J . 

I mean, yon haven’t pointed them ont to me. 

MB. UPDEGRAFF: I see that I’m not going to be able 
to, your Honor. 

• THE COURT: Well, you can try, anyhow. 

MB. UPDEGRAFF: I have been trying all day, but I 
haven’t even dented the surface. 

288 THE COURT: I’m trying to be fair and honest 
”.*» about it, but I can’t see any difference. . Anyhow, 
you offered them in evidence, they have been objected to 
and objection has been sustained. ' ~. -■ i- 

If I’m wrong you have them right there, you can take 
them up with the Court of Appeals. 

• • • •. ,m~ • ^ • 

BY MR. UPDEGRAFF: ' 

Q. I hand you Respondent’s Exhibit E which has been 
received in evidence (handing document to the witness), 
being a letter dated September 21, from Mr. John Mc¬ 
Laughlin, Assistant Controller of George Washington Uni¬ 
versity, and ask you when that was received in the As¬ 
sessor’s office. A. September 22. 

Q. Of what year! A. 1955. . 

• • •- • • 

291 . 1 Filed March 29, 1956 

. * 

FINDINGS OF FACT AND OPINION r 

The petitioner here appeals from the assessment of 
real estate taxes against twelve lots of ground which 
it owns. It claims as to four that the lots are grounds 
belonging to it, and reasonably required and actually used 
for the carrying on of its activities and purposes; and 
that on eight of the lots are buildings belonging to and 
operated by it •' 


91 


* < FINDINGS OF FACT 'sr.. 1 . 

* i- ’ General 

L The petitioner is a corporation. It conducts a uni¬ 
versity which is not organized or operated for private 
gain, and which embraces the generally recognized rela¬ 
tionship of teacher and student It also conducts a hos¬ 
pital on a non-profit basis. ^ „ 

2. On September 1,1954, there were assessed real estate 
taxes for the fiscal year ended June 30, 1955, against cer¬ 
tain lots of ground and in the amounts following: 

*• Docket No. Property | | Amount 

1451 Lot 825, Square 41 $101.04 

~ r 1452 Lot 810, Square 77 137JL8 

1453 • Lot 817, Square 77 270.62 

1454 Lot 825, Square 77 248.04 


292 3. There is no controversy concerning the valuation 

of the aforesaid lots for the purposes of taxation. 

4. The principle educational facilities of the petitioner 
are located in downtown Washington in the District of 
Columbia, bordered roughly by Pennsylvania Avenue, 20th 
Street, F Street and 24th Street, Northwest. 

5. The petitioner has an enrollment of about ten thou¬ 
sand students and a staff in excess of two thousand indi¬ 
viduals, a large number of whom commute to and from 
the petitioner’8 facilities in private automobiles. Between 
five and six hundred students live within the confines of 
the petitioner’s facilities', as delineated above. No faculty 
member lives within such boundaries. Approximately 60 
per centum of the faculty and students commute to the 
petitioner’s facilities in their automobiles. 






92 . 


** * JL 

+ r *. 


6. The petitioner does not have any parking facilities 
in or along campus drives or like areas. " 

7. Universities of the same standing in Washington as 

tiie petitioner have parking areas and allow parking along 
their d r i veways. v 

8. The providing of parking facilities to students and 
faculty is one of the most serious problems for the peti¬ 
tioner. The students are provided a parking lot operated 
on the basis of “first come, first serve/’ It is usually filled 
a half-hour before the 9 o’clock, a. ul, classes begin, so 
that students who arrive at the University tfter 8:30 a. dol, 

4 must find parking facilities elsewhere and must drive up 
and down the streets trying to find a vacant parking space, 
if one be available, or space in a commercial parking lot, if 
nofalready fulL Attempts have been made to provide park¬ 
ing facilities for as many as possible of the petitioner’s staff,• 
not only faculty members but for the administrative, and 
some of the custodial staff.-' The parking facilities which 
the petitioner has are limited and do not approach meeting 
the need of such facilities. The petitioner accommodates 
as.many as possible by space turnover. There is a con¬ 
tinual backlog of unfilled applications for partin g space,— * 
„ between twenty-five and thirty at all times.,. . ' 
293 p 9. All parcels of land used by the petitioner for 
. .v, parking its own automobiles, including those per¬ 
taining to its Athletic Department, and those belonging ' 
to employees when used for the purposes of the petitioner, 
have been exempted from taxation. ‘ r . 

'10. Section 14(a) of the District of Columbia Zoning 
Regulations provides in respect of parking spaces in “com- , 
mercial” parking lots, that is to say, those open to the 
public for hire, provides as follows: “For the purpose of 
~ this section, a parking space shall be an area not less than 
a hundred and fifty (150) square feet.” . 
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1L On July 1, 1933, there were in the general vicinity 
of the petitioner’s university braidings and campus, duly 
licensed commercial parking lots, with the areas, the au¬ 
thorized parking spaces (without consideration of, or sub¬ 
traction for d ri v e w a ys ingress, and egress), die rates; on 
February 22, 1954, and with the number of parked cars 
therein as follows:' * 


‘t- • • 


,4- 




(a) 500 Twenty-fifth Street; 1 - Northwest. —Area, 

- -u* 43,820 square feet. Authorized parking spaces, 

- 279. Bates, $6.00 a. month or 35 cents all day. 

Parked cars, 250. - ^ , 

(b) Corner of Twenty-fifth Street, E and F. — 
Area, 34^40 square feet Authorized park- 

t ing spaces, 222. 1 Bates, $6.00 a month or 35 
> . cents all day. Parked cars, 156. 

(c) 2401 E Street,Northwest, —Area, 9,719 square, 
feet Authorized parking spaces 65. Bates, 

- $7.00 a month, 25 cents for the first hour, 5 
cents for each additional hour land 40 cents 
all day. Parked cars, (not given). 

(d) 2012 E Street , Northwest. — Area, 34,051 
> square feet Authorized parking spaces 227. 

Bates, (not given). Parked cars, 255. 1 

(e) 509 Twentieth Street, Northwest. —Area, 9,150 
square feet Authorized parking spaces, 6L 
Bates, 30 cents for the first hour, 10 cents for 
each additional hour and 75 cents for aH day. 
Parked cars, 60. 

ff) 715 Twentieth Street, Northwest .—Area, 11,- 
069 square feet Authorized parking spaces," 
75. Bates, 35 cents for the first hour, and $L00 
for aU day. Parked cars 74. v / Y . ' 

. . J /' . ;V . ‘ ‘ . 
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i Witness for Respondent who 
that lot would not accommodate 


lot testified, without 
than 175 
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• (g) 2727 and 1737 Pennsylvania Avenue, or the 
f r - ^ rear 0 / 1712 J5T Street, Northwest.— Area, 2V 

/' ^ 351 square feet Authorized parking spaces, 

r *4 142. Bates, 40 cents the first hour, 20 centsfor 

• . each additional' hours, 50 cents from six p. m. 

.. : . to twelve midnight and $1.50 for all day. Park- •*. 

ed cars, 165.. ; r ■ 

(h) 7-85 Seventeenth Street,: Northwest .—Area , 
*28,186 square feet Authorized parking spaces, : • 
187. Bates, 40 cents for the first hour, 20cents “ 

< for each additional hour, and $1.40 for all day. 
r W Parked cars, 165. ^ v . •. ’> 

^i) 1724 6 Street, Northwest. —Area, 5,960 square 
' &• feet Authorized parking spaces, 40. Bates, 

- ’ 35 cents fbr the first hour and 15 cents for each 

294 ~ additional hour, and $1.00 for all day. Parked 

cars, 70.*.. ’’ ; ' ‘ ' • 

(]) 1736 Bye Street, Northwest. — Area, 3£14 

• * square feet Authorized parking spaces, 26. . 

Bates, 40 cents for the first hour and 25 cents , 
v .,,for each additional hour. Parked cars, 20. 

(k) 1715 and 1717 Eye, Street; Northwest.*— Area, 

J 10,255 square feet Authorized parking 

w spaces, 68. Bates, 40 cents for the first hour 
- - and 20 cents for each additional hour and 
$1.80 for all day. Gars parked, 55.- 
a (1) 1725 1 Eye Street, Northwest. —Area, 4,425 
square feet Authorized parking spaces, 30. 
Bates, 35 cents for the first hour, 20 cents for 
\ ~ each additional hour and $L25 for all day. 

*’ Cars parked, 25. - ' ~ ^.* * 

**.v ■ ■ ^*. ;> 

12. On February 22, 1954, an employee of, and witness 
for the respondent visited the following unlicensed parking 

e * ' « ^ « 

■ . <■ 1 _ *»» „ r • c ’ ... 

3 The operator of the parking lot wu using an alley to park the overflow on 
February 23,1964, when rioted by tb« Respondent’* witaea*. 
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lots, whose areas, lawfully pennissable parking spaces, 

rates and car parking were as follows: 

"S’ -* v * v 

(a) 2200* C Street, Northwest. —Area, 92,000 

v square feet. Lawfully pennissable parking 

spaces 6L Bates, 35 cents for the first hour, ' 

■ 10 cents for each additional hour and 70 cents 
'.« for all day- Cars parked, approximately 82.- 

(b) Rear of 537 and 539 Twenty-first Street, 
Northwest. —Area, 11^202 square feet Law- 

. -i' fully pennissable parking spaces, 75. Bates, 
$13 jOO a month, 30 cents for the first hour and 
10 cents for each additional hour and 70 
* '• -cents for all day. r Cars parked, 76. } 

^ 13. Parking restrictions established by die appropriate 
official of the respondent on the streets traversing and 
surrounding the area, in which the buildings of the peti¬ 
tioner’s university and hospital are located, on July 1, 
1953, were, and still are as follows:-’ 


(a) E Sreet, Northwest.-— From 19th Street to 
Virginia Avenue, on the north side, one-hour 
parking, 7 an to 4 pn; the south side, one- 
hour parking, 7 a.m. to 6:30 pan. From Vir¬ 
ginia Avenue, to 22nd Street, no parking on 
the north side, from 8 am. to 6 pan. From 
23rd Street to Virginia Avenue, on the south 

' side, no parking at any tune. :; 

(b) F Street, Northwest. —From New Hampshire 
Avenue west to end of roadway on both aides, 
two-hour parking, 8 an to 6 pn 

(c) 6 Street, Northwest.— From 24th Street to 
Virginia Avenue on the south side, and 10 

: feet east and 10 feet west of the driveway to 
’ 1 the Washington Gas Light Company property 
yard, on the north side, no parking at any 
time. From 25th Street to New Hampshire 
Avenue on both sides, two-hours parking 
from 7 an to 6:30 pn v 


V 


V 


N* 


■ ^ . 
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r (d) JET Street, Northwest.— (None) - 

(e) / Street, Northwest *—From 20th, to 21st 
Street on the sooth side, one-hour parking 
-from 7 am. to 6:30 pan. From 20th Street to 
Pennsylvania: Avenue on both sides, one-hour 
parking from 7 am. to 6:30 pan. From 22nd 
to 23ra Street on both sides, one-hour park- 
ing from 7 am. to 10 pmu . 

295 (f) Pennsylvania Avenue, Northwest .—From 
Washington Circle to 17th Street, one- 


" hour parting, 9:30 ajn. to 6:30 puna, on tne 
south side; one-hour parking, 7 ajn. to 4 
- ^ pja, on the north side, except from the first 
' alley east to 18th Street, west a distance of 
- ! 83 feet, parting limited to 20 minutes from 

■ 7 am. to 4 pjn. From 24th to 26th Street, on 
. the north side, from 24th to 25th Street, on 
the south side, one-hour parking from 7 am 
~ to 6:30 pjn. • ’ " -• /' ^ 'j ;-'.v ■ .*.■ 

(g) Nineteenth Street , Northwest. —From Vir¬ 
ginia Avenue to Pennsylvania Avenue, on the 
west side, no parking at any time. From 

< Virginia Avenue to £1 Street (south side of 
Bawlins Square) no parking from 7 to 9:30 
am. and 4 to 6:30 pja, one-hour parking 
from 9 :30 «-m- to 4 pjn. 

(h) Twentieth Street, Northwest. —From New 
Hampshire Avenue, on the west side, no park¬ 
ing at any time, except on Sundays, between 

t<l F and H Street, parting shall be permitted 
> - between the hours of 8:30 am. to 1 pan- and 
between 6 and 9:30 pm. On the earn side no. 
^ ^; parking from 4 to 6:30 pjn. - . . 

(i) Twenty-first Street , Northwest. —From E 
Street to Virginia Avenue, no parking on east 

, side from 8 am. to 6 pjn. From P Street to 
Virginia Avenue, no parking on west side 
from 7 am. to 6:30 pjn. From E Street to 
/ Pennsylvania Avenue, no parking on the east 
, side from 7 to 9:30 am. and from 4 to 6:30 

\ t plTl. * , . < *• 

(j) Twenty-second Street, Northwest. —From Vir¬ 
ginia Avenue to H Street, on the west side. 


on the 


> l pjxL, a 
earn side 
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no parking from 7 to 9:30 a.m^ and 4 to 6:30 
pjn. From H Street to Pennsylvania Avenue, 
on the east side, one-hour parking from 9:30 
ajn. to 4 pjxl, and 6:30 to 10 pm, one-honr 
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_ and trucks was limited 
ours from 7 ana. to 6:30 pan. 

14. In the immediate vicinity of the petitioner’s campu 
there are many apartments, churches and church edifices 
In . the general vicinity of such campus there are severe 
dq^toentel bnadmgs. Soch general viem* 
IS heavily congested with automotive traffic. 

15(a) During the taxable year, premises 2130 Pennsyl 
vania Avenue, N. described as Lot 831 in Squared 

*** ? tandard E*g****ring Company, whicl 
nsed the lot to park some of its trades and automobiles oi 
its employees, at a stated monthly rental 

I 5l ri S£ y ear » premises 706-23rc 

296 Street, N. W. described as Lot 827 in Square 42. 

was leased to D. F. Antoneffi, who used it as a 
parking lot, at a stated monthly rental. 

-j . < v . _ * 4 * : * u 
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(e) During the taxable year, premises 1914 Pennsylvania 
Avenue, N. W., described as Lots 3 and 812in Square 119. 
were leased to Colonial Parking, Inc., which used the lots 
as a parking lot, at a stated monthly rental. ' 

(d) During the taxable years the petitioner leased to 
tenants at stipulated amounts of rental: the properties 
following: 

Lot . Square Premises No .; ~ . „~ 


- 813 

l 12, 19,800 
: £40 r 
800,801,840^ 
: 831 
.* *• 850- 
816 
•815 
V- 29 
, ' ' - 30 

* 800 
844 
/ 27 
55,56 
> 43 

814 


- . 817,818 ^ 42 

824 .42 

825 42 

c * ' 25 57 

822,825 ** 57 
V - 29 > 57 

/: f :824>>;57 

:821 .-,57 
~ r 27 103 

C 121 
-808 42 

811 42 

. 812 > 42 

. „ 813 40 

* : h 803 42 

* 829 r 42 

829,830,831 101 


119 1920 Pennsylvania Ave^ N.W. 

^ 119 ; Corner of 19th Street, N.W. V 
: 2038 Eye Street, N.W.* 

rt- 75 v Corner of Pa. Ave. & 21st St, N.W. 
r' 75 2130 Pennsylvania Ave^, N.W. 

V 75 921 22nd Street, N.W. 

■*: 75 i 911 22nd Street, N.W. 

75 . 909 22nd Street, NW. 

40 " ' 910 23rd Street N.W/ ; 

" 40 * 908 23rd Street. NW. 

55. r 806 22nd Street N.W. - 
. ' 55 * ' 2223 H Street NW. . v 
" 77 2106 Eye Street NW. • ' 

' 77 2112 Eye Street N.W.. 

. 42; 2308 H street N.W. 

’ 42 - 2312 H Street N.W. 

42 , 736-738 23rd Street N.W. ^ ‘ > 
. 42 ; 718 23rd Street N.W. 

42 716 23rd Street N.W. 

57 2222 0 Street N.W. ... > 

57 611-613 23rd Street N.W. f 

- • 57 • In alley, no address. 

. : 57 * In alley,-no address. • 
v- 57 % In alley, no address. - - 

103 2002 0 Street N.W. . 

121 1910 0 Street N.W. 

42 737-739 24th Street N.W. ' ' 

42 2318 H Street N.WJ •* 

v 42 2316 H Street N.W. 

40 v 905 New Hampshire Ave„ N.W. 

42, 2319-21 0 Street N.W. >, : 

42 ~ 2311-17 0 Street N.W. ~ 

101 , 2010-14 Eye Street NW. 


f 
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(e) The petitioner paid District of Colombia real, estate 
taxes, for the taxable year on all of die leased properties 
described in sob-paragraphs (a), (b), (e) and (d) hereof; 
and claims no exemption in respect thereto. 

(f) The reason -why Lots 3 and 812 in Square 119, were 
leased to Colonial Parking Service, was to provide a com¬ 
mercial parking lot for the convenience of those persons 
who visit, or patronize affairs and events at die Ti?«n«r 

** Auditorium of the petitioner. *v C - 
297 < 16L The petitioner derives income from one parcel 

or area'only, which it operates or controls, namely, 
the student parking lot which xb aH of Square 41, except 
one small lot, and which is bounded by 23rd, 24th, H and 
Eye Streets, N.Wi: Its use is . limited to authorized stu¬ 
dents. The charges for the use of the parking lot is 25 
cents for the first period, namely, from early morning to 
4 pjQDu, and 25 cents for the second period from 4 pan, to 
midnight. Some of the students using the lot are fall-time 
students and some part-time students. If he is a student 
he is entitled to such privileges as library, athletic and 
parking privileges. Assignments for use of the parking 
lot are made to students upon presentation of their “stu¬ 
dent activity” book and their automobile registration card. 
They are then given stickers to indicate that they have the 
privilege of parking on the student parking lot, if such space 
is available. The student then presents sticker and pur¬ 
chases parking tickets which he surrenders when he ob¬ 
tains parking space which is allotted each period on “first 
come, first serve” basis. While the petitioner may have 
records of the place of employment, if any, of the student, 
it does not require that such record be made every tune 
the student parks his automobile in the parking lot. Every 
person who uses the lot is a bona-fide student of the peti¬ 
tioner. *'.y i ■ ■ " n ' .* ■ V *>':• 

17(a) The salary of the President of the petitioner is 
$30,000 per annum. He is reimbursed for out of pocket 
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expenditures made for the benefit of. the petitioner. : 

^•(b) The salary of the Assistant , to the President is 
$12,000 per a nn u m . .She is reimbursed for expenses in¬ 
curred for the benefit of the petitioner. ' 
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... Docket No. 1451 . ^ *• 

' " . ‘ • Lot 825, Square 41 

t; - ^ '• .j/u* „ ^ ► - 

18. On July 1, 1954, the petitioner was, and still is the 
owner of Lot 825 in Square 41, Washington, D. G* and 
JjfSr. known also as premises 814 23rd Street, Nl?W. 
298 - On that date the lot was, and still is being used by 
? the petitioner as a parking lot for- its students. It 
is a small lot and is now a part of a large student parking 
lot, comprising of all of Square 41, except one lot on 
which an apartment house is built; and which- large stu¬ 
dent parking lot was declared to. be exempt from real 
estate, taxation by the District of Columbia Tax . Court in 
a certain proceeding entitled George Washington Univers¬ 
ity v. District of Columbia, Docket No. 1352. . 

:.19. The limitation as to use, by students and charges 
made to students for use of the large parking lot in Square 
41, including Lot 825, is as set forth in Findings of Fact 

No. 16 hereof. • ' . .. V .v . *, . - r 

* •*> ■ - 

20.. The charges made students for the privilege of using 
the parking lot are established so as to reimburse the peti¬ 
tioner for the cost of time of attendants to regulatead- 
mission, such utilities as are used thereon, and the repair 
of the surface of the lot <■ . i. . v. 

21. Records based upon the number of parking coupons 
or tickets taken in each day are kept to show the number 
ofstudents using the parking lot each day. . • 

22. There are several attendants employed by the peti¬ 
tioner in connection with the student parking lot Their 
duties are to see that students only driving automobiles 
with stickers thereon, use the parking lot. The attendants 
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will not permit faculty members or employees of the peti¬ 
tioner to use the parking lot, regardless of its condition 
as to availability of spaces. - - Y '■*» *.>': 7 ' .v"’ 

23. Lot 825 in Square 41, was on July 1, 1954, and still 
is reasonably required and actually used for the carrying 
on of the activities and purposes of the petitioner. 

Docket No. 1452 ' -< 

,v ' ^ •/ r<"> ■ - -■* . 

, . ^ •• Lot 810 , Square 77 . . 

24. On July 1, 1954, the petitioner was, and still is the 
owner of Lot 810 in'Square 77, Washington, D.;C.; and 
which was then and still is being used as an automobile 

parking lot for automobiles belonging to petitioner’s 
299 employees in research work. -It is premises num¬ 
bered 2135 H Street, N.W., and is adjacent to prem¬ 
ises 2137-39 H Street, which is used for the same purpose. 

25. Lot 810 in Square 77, contains 8 parking spaces, 
which have been assigned to those employees or personnel 
who devote their entire time to the research activities of 
the petitioner. 

28. The research activities of the University are carried 
on on behalf or for the benefit of the United States Public 
Health Service, American Cancer Society, Polio Founda¬ 
tion, Heart Association and the United States Government. 
The majority of research personnel are engaged in a logis¬ 
tics study for the United States Navy. ' Y’ _ “ 

27. The salaries of the research personnel are paid by 

tiie petitioner. It is reimbursed for work done for the 
United States Government Y* ,>/ 

28. The parking spaces for research employees supply 
such facilities to a few only of the directors and top offi¬ 
cials. There are many research employees without park¬ 
ing facilities. One project alone has 200 employees of 
which only six have parking privileges. 
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- 29. Lot 810 in Square 77, on July 1,1954, was, and still 
is being reasonably required and actually used for the 
carrying on of the activities and purposes of the petitioner. 


. 'v- ; - * .1", • 

.♦ . / Docket No. 1453 • 

\ ‘ ' T - / 

Lots 817 and 818, Square 77 


k. y.' 


30. On July 1, 1954, the petitioner was, and still is the 
owner of Lots 817 and 818 in Square 77, Washington, D. C.; > 
and on that date such lots were; and still are being used as 
an automobile parting lot for some of the petitioner’s medi¬ 
cal personnel, largely chiefs of the various services of its 
hospital, medical and otherwise. , ' 

‘ 31. Lots 817 and 818 in Square 77, are situated diagon¬ 
ally across the street from the petitioner’s hospital. They 
contain a total of 16 parking spaces. r 
.. 32. Lots 817 and 818 in Square 77, on July 1,1954, were, 
and still are reasonably required and actually used for the 
carrying on of the activities and purposes of the peti- 
tioner. -*• * * .■ ■ • 


300 Docket No. 1454 

* Lots 825 and 826, Square 77 •" ** - ■ ‘ * 

• • f , *'T " . ... ' .• - 4 •’ t - 

. 33. On July 1, 1954, the petitioner was and still is the 
owner of Lots 825 and 826 in Square 77,. Washington, 
D. C.; and on that date such lots were, and still are being 
used as an automobile parking lot for certain of the admin- 
• P istrative personnel of the petitioner’s hospital, such as 
' comptroller, assistant superintendents, head of plant and 

_ *34. The two lots contained eight parking spaces, which 
.were specifically assigned to the administrative personnel 
numbering eight- The persons accorded the parking privi¬ 
lege were selected by tip Business Manager of the peti- 
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tioner and the Assistant Superintendent of the hospital 
on the basis of the greatest urgency. 

35. Lots 825 and 826 in Square 77, on July 1,1954, were 
and stOl are being reasonably required and actually used ' 
for the carrying on of the activities and purposes of the 

petitioner. 

*• '* *<- * , ■ * T • * • 

303 . 53. This proceeding was filed, November 26, 1954. 

OPINION 

The taxes here involved are real estate taxes assessed 
against twelve pieces or parcels of real property belonging 
to the petitioner, George Washington University. The 
petitioner claims that the properties are exempt from tax¬ 
ation, because, it claims some are grounds reasonably re¬ 
quired and actually used for the carrying on of the activi¬ 
ties and purposes of the petitioner; and that other of the 
properties are buildings belonging to and operated by it. 
The respondent contends otherwise. The issue thus raised 
brings into focus subsectiors (j) and (r)(l) of Section 1 
of the Act of December 24, 1942, (Subsection (j) and 
(r)(l) of Section 47-801a, D. C. Code, 1951 Edition), 
which provides as follows: J 

“That the real property exempt from taxation in 
the District of Columbia shall be the following and 
none other”: 

• "V • 

“(j) Buildings belonging to and operated by 
. schools, colleges, or universities which are not or¬ 
ganized or operated for private gain, and which e™ 1 - • 

brace the generally recognized relationship of v 

teacher and student.” . 

' ' T 

• • • - ». 

M (r)(l) Grounds belonging to and reasonably * 

" required and actually used for the carrying on of 
the activities and purposes of any institution or 
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v organization entitled to exemption under the pro¬ 
visions of this Act." (Emphasis supplied) 

The respondent claims in respect to some of the-pieces 
of properly involved that, inasmuch as the petitioner re¬ 
ceived rent or income therefrom, such properties are not 
entitled to exemption, which requires consideration 
304 of Section 2 of the Act (Section 47-801b, D. C. Code, 

. * 1951 Edition), which is in the language followingr 

* * 

4 

V “If any building or any portion thereof, or 
,grounds, belonging to and actually used by any in¬ 
stitution or organization entitled to exemption 
under the provisions of this Act are used to secure 
a rent'or income for:-any activity other than that 
for which exemption is granted such building, or 
. , a portion thereof, or grounds, shall be assessed ;c t 
ana taxed.”’ (Emphasis suppUed)> r . 

For the purpose of solution of the issues raised the pieces 
of real property should be divided into ..three classes, 
namely, (a) parking lots, (b) a building used for storage 
and (c) fraternity houses. 

' - ~ T Parking Lots 

There are four properties in this class. . 

Docket No. 1451 , involves Lot 825 in Square 41. It is 
a small lot and has been combined with the other lots in 
Square 41 as an automobile parking lot for students. The 
entire square with the exception of a lot containing an 
apartment building is owned by the petitioner and used as 
the student parking lot Such area, minus Lot 825 here 
under consideration, has already been declared exempt 
from real estate taxation by this Court in a proceeding 
entitled George Washington University y. District of Co¬ 
lumbia, Docket No. 1352, fyom which no .appeal was taken 
by the District to the United States Court of Appeals. 


* 
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* „ v .* v . * \ ' - . t - \ ■ 

The student parking; lot is limited in use exclusively to J 

bona-fide students of. the petitioner who own and use auto¬ 
mobiles to attend classes, and who have displayed thereon v 
stickers indicating parking privileges. There are two 
parking periods in force. The first extends from early 
morning to 4 pjn n and the second from 4 pm, to midnight. 
There is a charge of 25 cents for each period, which is im¬ 
posed on the basis of reimbursement for the operation and 
maintenance of the parking lot. Space is allotted each day « 
on a “first come, first serve" basis, and many students do 
not find space therein because there is not enough park¬ 
ing spaces to accommodate all students using automotive . 
transportation. The fact that income is received from 
the lot does not destroy exemption, because its operation 
is part of the educational activities of the petitioner. OF. 
$*<m Gabriel Cemetery Assn. v. County of Los Angeles, 
-,49 Cal. 2nd 624,122 P. 2d 330, 332. 

305 ; Docket No. 1452, involves Lot 810 in Square 77, 

* containing 8 automobile parking spaces ^specifi¬ 
cally assigned for 'use by employees of the petitioner 
engaged in research work for the United States Govern¬ 
ment and such organizations as the Cancer Society, Polio 
Foundation and Heart Association. Salaries of the em¬ 
ployees are paid by the petitioner. No profit is derived 
by - petitioner from such research projects. The issue 
herein raised is the same as that presented in George 
Washington University v. District of Columbia, Docket 
No. 1402, wherein the property there involved was held . 
exempt by the decision of this Court, which was affirmed 
by the United States Court of Appeals in District of 
Columbia v. George Washington University, 95 U.S. App. 
D.C, 214,221 F.2d 87. 4 * , 

Docket Nos. 1453 and 1454, involve Lots 817, 818, 825 
and 826 in Square 77, all containing a total of 24 park¬ 
ing spaces assigned specifically to medical personnel, con- 


t • 


» * ' * ■ V v - . . , 

sisting largely of chiefs of medical and other services and 
administrative personnel of its hospital! ,The lots are sit¬ 
uated near the-hospital and have been found by the Court 
to be reasonably required for carrying on the activities 
and purposes of the petitioner. The issue raised in con¬ 
nection with the four lots mentioned is the same that was 
disposed of by this Court favorably to the petitioner in its 
decision in George Washington University v. District of 
Columbia, Docket No. 1404, which was affirmed.by the 
United States Court of Appeals in District of Columbia v. 
George Washington University, supra. . ,C\ 

7 In the series of cases between the same parties. Docket 
Nos. 1345 to 1352, inclusive, which involved questions 
identical to those here under consideration, this Court 
said: * * ' 7 


J “ The petitioner uses the above described prop¬ 

erty as an automobile parking lot for members 
of its faculty and attending physicians at its * 
hospital. It contains 220 parking spaces'which ■ 
does not All the. need therefor by such restricted 
class of users. The Court has found as a fact, 
that on July 1, 1952, the maintenance of such 
parking lot by the petitioner was, and is reason- 
' ably required for the carrying on of the activities 
of the petitioner’8 university and hospital. There • 
is no charge made for its use. •- . v 

“There is no question about the petitioner 
, being a university within the meaning of Sec¬ 
tion l(j) of the Act of December 24, 1942, 
(47-801a(j), D. C. Code, 1951 Ed.), nor is there 
any contention or claim by the respondent that - 
> its hospital is not a hospital within the meaning 
of Section l(i) of the Act. What is here in 
16 issue is whether the land involved herein can 
be saidio be ‘grounds belonging to and reason¬ 
ably required and actually used for the carrying 
on of the activities and purposes’ of the peti¬ 
tioner and its hospital, within the meaning of 
Section l(r)(l) of the Act. 





■ - yr ■ - • 
■ , * . ■ 
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“As has been often said ,while it is a simple 
and sometimes easy matter to determine a prin¬ 
ciple of law or conduct, its application is fre¬ 
quently difficult, especially under changing^con- 
ditions. What was undoubtedly not necessary 
several years ago to the maintenance and oper¬ 
ation of an institution such as the petitioner, may 
at this time and age be reasonably required for 
the carrying on of its activities. In a compara¬ 
tively recent case. Cedars of Lebanon Hospital v. 
Los Angeles County, 35 CaL 2d 729, 221 P. 2d 31, 
JL5 AT._K .2d 1045, the Supreme Court of Cali¬ 
fornia gave expression to that thought in the 
language following: ; . ,s 7 

y “ *In determining what constitutes ‘property 
used exclusively for • • • hospital 
purposes’, it is appropriate first to note gener¬ 
ally the nature of ‘hospital’. A fair and un¬ 
challenged description of the nature of such an 
institution is set forth in plaintiffs* combined 
brief as follows: ‘A hospital is primarily a serv¬ 
ice organization. It serves three groups: the 
patients, its doctors, and the public. It furnishes 
a place where the patient, whether poor or rich, 
1 can be treated under ideal conditions. It makes 
*• available room, special diet. X-ray, laboratory, 
and a multitude of other services and 




surgery, 

equipment now available through the advances 
of medical science. Essential to the administra¬ 
tion of these techniques is the corps of highly- 
trained nurses and student nurses who are on 
duty twenty-four hours per day. In the large 
hospitals there are the interns and residents 
whose presence make it possible for the hospital 
to do a better job. In addition, the hospital 
• • • must have administration to see that its 
services function properly and are coordinated, 
and that patients are received and cared for re¬ 
gardless of tiie hour or the patient’s condition. 
Nothing can be left to chance because a slip may } 
mean a life or many lives. These facilities also 
stand ready to serve the community in times of 
epidemic or disaster.’ 


•C 


. .v 

* < . 



* < 


•. « ; ■ N jf , - v . 

“ ‘This description expresses in general terms 
the nature, functions, and purposes of a com* 

■* plete, modern hospital plant, which functions and v . . 
purposes are more fully and more specifically al¬ 
leged in the complaints on file herein and are ad¬ 
mitted by the demurrers thereto. ' And as the 
constitutional amendment and statute under con¬ 
sideration were adopted and enacted in 1944 and 
1945, respectively,; it is entirely clear that the 
' people and the '..legislature had in mind such a 
' , complete, modem hospital plant rather, than one 
r cbnsisting only of the minimum and indispensable 
1 ' facilities found in earlier hospitals which made- * 

1 quately served their purposes many years ago.’’*. 

• The fact that the petitioner leases to tenants for stated 
rentals some of its properties (not here involved) in the 
area, of its university is not significant. If any infer¬ 
ence is to be drawn from such fact it would be favorable 
to the petitioner’s contention. The properties which the 
petitioner does not need for its activities and pur- 
307 poses are rented and the petitioner does not claim 
any exemption for them, hut pays real estate taxes 
thereon without any question, which is exactly what coun¬ 
sel for the respondent contends it should do. 

' The Court is of the Opinion that the foregoing prop¬ 
erties used as parking lots are exempt from real estate 
taxation. - —V ; 4 * \ s • * : >• 


■ • ;V, • ♦/ - r 

v% ' >•'*»' 
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309 For the reasons stated the Court holds as fol¬ 


lows: 






Docket No. 1451 


That a real estate tax for the fiscal year ended June 
30, 1955, in the amount of One Hundred and One Dollar 
and Four Cents ($101.04), assessed against Lot 925 in 


* 
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Sqnare 41, Washington, D. C, was mvalidly assessed, and 
is hereby cancelled* 

^ .* . 1 Docket No. 1452 

« . T - "* . r; . * * . , ** . 

That a real estate tax for the fiscal year ended June 
; 30,1955, in the amount of One Hundred and Thirty-seven 
■ Dollars and Eighteen Cents ($137J.8), assessed against 
Lot 810 in Sqnare 77, Washington, D. C-, was mvalidly 
"assessed, and is hereby cancelled. * . 

Docket No. 1453 

That a real estate tax for the fiscal year ended June 
30, 1955, in the amount of Two Hundred and Seventy 
Dollars and Sixty-two Cents ($270.62), assessed against 
Lot 817 in Square 77, Washington, D. C., was invalidly 

assessed, and is hereby cancelled. £ 

1 - * » . • • 

Docket No. 1454 '. 

> ■ 

That a real estate tax for the fiscal year ended June ; 
30, 1955, in the amount of Two Hundred Forty-eight 
Dollars and Four Cents ($248.04), assessed against 
310 Lot 825 in Square 77, Washington, D. C., was in- 
• validly assessed, and is hereby cancelled 


311 Decisions in the above proceedings tdU be en¬ 
tered in accordance with this opinion. 1 

, . .. Jo V. Morgan, 

. Judge 

. . U Ms * * V 

312 Filed March 29,1956 > 




DECISION 




This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 


« *■ 
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evidence adduced at .the hearing on said petition, it is 
by the Court this 29th day of March, 1956. , 
ADJUDGED AND DETERMINED, that a real estate 
tax for the fiscal year ended June 30, 1955, in the amount 
of One Hundred One Dollar and Four Cents ($101.04), as¬ 
sessed against Lot 825 in Square 41, Washington, D. C-, 
was invalidly assessed, and is hereby cancelled. 




vft.' 
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Filed March 29,1956 


• ‘V 


. . .. DECISION / - 

* i _ . * ¥ 

" " r •*; ■ ’ .. . . r , 

This proceeding came on to be heard upon the petition 
filed herein; and upon ^consideration thereof, and of the 
• evidence adduced at the hearing on said petition,' it is 
by the Court this 29th day of March, 1956. 

AD JUDGED AND DETERMINED, that a real estate 
tax for the fiscal year ended June 30,1955, in the amount of 
One Hundred Thirty-seven Dollars and Eighteen Cents 
($137.18), assessed against Lot 810 in Square 77, Washing- 
^ s ton, D. C., was invalidly assessed, and is hereby cancelled. 


f. 


>! . 
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Filed March 29,1956 
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DECISION 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is 
by the Court this 29th day of March, 1956. 

ADJUDGED AND DETERMINED, that a. real estate 
tax for tiie fiscal year ended June 30,1955, in the amount 
of Two Hundred Seventy Dollars and Sixty-two Cents 




1 




... % ; 


i. >*. • 

.V 


\ '•a/.' 


. • / : i > 


($270.62), assessed against Lot 817 in Square 77, Wash¬ 
ington, D. C., was invalicHy assessed, and is hereby can¬ 
celled* '* v . - „ * . V. 


j>. :• v / 


Filed March 29,1956 




y: ,> decision >r :., i; .; : 

’. This proceeding came on to he heard upon the petition * 
filed herein; and upon consideration thereof, and of the 
evidence adduced at the hearing on said petition, it is 
by die Court this 29th day of March, 1956.^ ^ i: . 

. ADJUDGED AND DETERMINED, that a real estate 
tax for the fiscal year ended June 30,1955, in the amount 
of Two Hundred Forty-eight Dollars and Four Cents 
($248.04), assessed against Lot 825 in Square 77, Washing¬ 
ton, D. G* was invalkQy assessed and is hereby cancelled. 

•; " •• • "k . r **..• ’ «r< 

; * ; RESPONDENT'S EXHIBIT A 

' *.;* •“ AGREEMENT 

. * ■ fuA . >. 4 ' -' •; ' » 1 . 

_ . • • - ■ . * * 

THIS AGREEMENT, made this 20th day of June, 1955 

between THE GEORGE WASHINGTON UNIVERSITY 
of the first part, COLONIAL PARKING INC. of the second 
part, all of the city of Washington, District of Columbia, 
whereby the party of the first part has let, and does hereby 
let, to the said parties of the second part, the premises 
known as Square 119, lots 3 and 812 in the said city, for a 5 
term of one year beginning the first day of July 1955, at and ' 
for the monthly rent of Four Hundred ($40(100) Dollars for 
the period July 1,1955 until such time as the area known as 
lot 812 is cleared and made available for the purpose of 
parking automobiles, whereupon the rent win be Six Hund¬ 
red ($600.00) Dollars until June 30, 1956, payable in ad- 


ut 


I ' 


A 




•'i* 

•Pfc.i ■ 



vance. Possession shall be given at once, or,; as soon as 


S. 

.v 


ft 




is 






—■ «r v 




possible. 

The said parties of the second part have agreed to take the 
premises known as lot 3, in Square 119 as is, and win take 
the premises known as lot 812, in Square 119, when existing 
improvements have'been removed and the premises made 
available for the purpose of parking automobiles, and hold 
the said premises at the said rent, payable as aforesaid, and 
that lessees win pay all utility bills as they become due, and 
J : that lessees win not sublet or assign. .the said premises, or 
any part ^thereof or carry on any business therein except 
that of parking automobiles without the written consent of 
the said lessor, or usethe same for any disorderly or unlaw- 
fulporpose. VS" >> , '■ .£;/ ' IV.-V. 

* ‘ * <• „ * ‘ ^ «' .V 

The lessees shall without expense to the lessor, obtain 
and carry insurance coverages for third party bodily injury 
liability, with limits of liability of not less than $50,000.00 
per person and $100,000.00 for each accident, and an ample 
provision for property damage. Such policies shall contain 
a provision indemnifying and saving and keeping harmless 
* the lessors against any and/or all loss, cost, damage, claim, 
expense or liability arising out of any accident or occurrence 
causing injury,to any property or person whatsoever, due 
directly or indirectly to the misuse or use of the property, 
or the streets, or. sidewalks adjacent thereto, either through 
- the operation of .automobiles by patrons, or attendants, or 
otherwise; further, that such policies shall include lessors 
.. as assureds, and a copy of such endorsement or other evi- 
v dence furnished to lessors. r >, . 

^ ^ AND IT IS FURTHER UNDERSTOOD, AGREED 
, AND COVENANTED by and between the parties hereto 
that if the lessees shall fail to pay, when due and payable, the 
rent herein reserved within ten days after written demand 
has been made therefor, or shall fail after ten days written 
notice to keep and perform any or all of the covenants and 






*9 


agreements herein by them entered into and agreed by them 
to be kept and performed then the term hereby created at the 
option of the lessor shall cease and terminate and said non¬ 
payment of rent or breach of covenant shall operate as a 
notice to quit, the usual thirty days’ notice to quit or any- 
other notice being hereby expressly waived, and the said les¬ 
sor shall or may proceed to recover possession of said prem¬ 
ises under and by virtue of such summary proceedings as 
may be in force to regulate proceedings between lessors 
and lessees. 


IN TESTIMONY WHEBEOF/we have hereunto set our 
hands and seals' the day and year first hereinbefore written. 









i • . v/»/ Hekht Herzog . 

Heott Herzog 

' Treasurer, The George Washington 

' ‘ ’ “’'S- University.. ^ 


: * /&/ Thaddeus A. Lxkdhxr 

• >? ■ - Thaddeus A. Lnsrounre v 

President, Colonial Parking Inc. 

k ' i “ *’ J ’ » ' *■! • * 


WITNESS: • ' 

• * ■» 

/s/ Joseph Toomey 




ji * • .. i 



RESPONDENT’S 
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SIT C Received in evidence 


LEASE AGREEMENT 


* * V - ♦ 

This agreement made this 15th day of July 1955 between 
Hie George Washington University, party of the first part, 
and D. F. Antonelli, party of the second parted! of the City 
of Washington, District of Columbia, whereby the party of 
the first part does hereby let to the party of the second part 
premises known as 706 23rd Street, N.W., Washington, D. C. 
(Lot 827 in Square 42) for a period of one year beginning 



August 1, 1955,: at and for axnonthly rental of Twenty 
($20.00) Dollars payable on the first day of each month in 
advance. . \ %T . : x 


, r ' The party of die second part agrees, and will be permitted, 
to raze the existing improvements and grade the land to 
make it suitable for use as a parking lot at bis own expense, 
except that the party of the first put win pay the necessary 
permit fee and water tap charges to the Government of the 
District of Columbia. **V *\ f ' 

* * ** • . . <* ' si ** V i 4 1 f ' 

In consideration of the expense of razing the improve¬ 
ments, the University win waive the rental charges for the 
second through the fifth months, both inclusive. 

* r * > * ' s * * . ^ ■ ", % 

: The party of the second part will carry at his own expense 
* insurance coverage for third party bodily injury with limits 
of liability of not less than $50,000.00 per person and $100,- 
000.00 per accident and provision for property damage suf¬ 
ficient to cover a normal parking lot operation. Such poli¬ 


cies shaU contain provisions indemnifying and saving and 
keeping harmless the University against any and all loss, 
cost, damage, claim, expense, or liability arising out of any 
accident or occurrence causing injury to any property or 
person whatsoever, due directly or indirectly to the use or 
misuse of the property or the sidewalks and streets adjacent 
thereto, either through the operation of automobiles by 
patrons, attendants or otherwise; and further, such policies 
shall name the University as additional assureds and a copy 
of such policy or other evidence furnished to the University. 

It is further understood that if the lessee shall fail to pay • 
the rent due within ten days of the due date or «b*n fail to 
keep and perform any of the foregoing agreements, the term 
of this lease, shall cease at the option of the lessor and such 


non-payment of rent or breach of covenant shall operate as 
a notice to quit and the premises will he surrendered and 
vacated without further notice^ the usual thirty days notice 
to quit being hereby expressly waived. ' 


t 


1 , • 




- This lease maybe terminated upon sixty (60) days 'written 

notice by either party bat win in any event terminate July 

31,1966. '■*' • s * .• ..#*.• 

9 • . ■' , 

, . , ' ; * * ■ ^ - ‘ • , * . ‘ 

In testimony whereof, we have hereunto set our h*ml« and 

seals this 15th day of July 1955. -•'i’ 

- THE GEORGE WASHINGTON UNIVERSITY, 

'“*• ■ ••••,.* Lessor ' •* : 

" T ->. ' - -r. , i 

V / -, - /»/> Hanur W.Hsazoo (SEAL) , 

: -. . : , : t . > Haxrar W. Hebzoo, Treasurer 

■ "■* '• ■> 'it' * ’f ■'M. ’* ^ ■ .1 *' 

/s/ D. F. AaroanLLi J (SEAL) .. 

D. F. Axtosklu, Lessee „ 


Vs/ Matotaket P. Gaaaaa 
1 Witness . : 

4 - 1 

*■ ' 

/8/ * Johk C. Earazznsa 
‘ . - Witness ' - 


- T 4 
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RESPONDENT’S EXHIBIT D Received in evidence 

- »«> » . ■ , * 

, > # k • * 

' . AGREEMENT 




THIS AGREEMENT, made this 14th day of December 
1955 between THE GEORGE WASHINGTON UNIVER¬ 
SITY of the first part, COLONIAL PARKING INC. of the 
second part, aU of the city of Washington, District of Colum¬ 
bia, whereby the party of the first part has let, and does here¬ 
by let, to the said parties of the second part, the premises 
known as Square 101, lots 21,829,830, 831 in the said city, 
for a term of one year beginning the 15th day of December 
1955, at a monthly rent of Seven Hundred Dollars ($700.00) 
per month until such time as the existing building is removed 
and made available for the purpose of parking automobiles, 



whereupon the rent will be One Thousand Dollars ($1,- 
000.00) per month until December 14,1356, payable in ad¬ 
vance. Possession shall be given at once, or as soon as 
possible. ; v- . ‘ 

** " - ■* 1 ^ ■•ty- '* W * . * 

The said parties of the second part have agreed to take the 
premises known as lots 21, 829, 830, and 831 in Square 101, 
and hold the said premises at the said rent, payable as afore¬ 
said, and that lessees will pay all utility bills as they become 
due, and that lessees will not sublet or assign the said prem¬ 
ises, or any part thereof or carry on any business therein 
except that of parking automobiles without the written con¬ 
sent of the said lessor, or use the same for any disorderly or 
unlawful purpose. '•¥ 

The lessees shall without expense to the lessor, obtain and 
carry insurance coverages for third party bodily injury 
liability, with limits of liability of not less than $50,000.00 
per person and $100,000.00 for each accident, and an ample 
provision for property damage. Such policies shall con¬ 
tain a provision indemnifying and saving and keeping harm¬ 
less the lessors against any and/or all loss, cost, damage, 
claim, expense or liability arising out of any accident or oc¬ 
currence causing injury to any property or person whatso- 
- ever, due directly or indirectly to the misuse or use of the 
p r o p e r ty , or the streets, or sidewalks adjacent thereto, either 
through the operation of automobiles by patrons or attend¬ 
ants, or otherwise; further, that such policies shall include 
lessors as assureds, and a copy of such endorsement or other 
' evidence furnished to lessors. : ^ 

AND IT IS FURTHER UNDERSTOOD, AGREED 
AND COVENANTED by and between the parties hereto 
that if the lessees shall fail to pay, when due and payable, the 
rent herein reserved within ten days after written demand 
has been made therefor, or shall fail after ten days written 
' notice to keep and perform any or all of the covenants and 
agreements herein by them entered into and agreed by them 


'h 
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to lie kept and performed then the term hereby created at the 
option of the lessor shall cease and terminate and said non¬ 
payment of rent or breach of covenant shall operate as a no¬ 
tice to quit, the nsnal thirty days’ notice to quit or any other 
notice being hereby expressly waived, and the said lessor 
shall or may proceed to recover possession of said premises 
under and by virtue of such summary proceedings as maybe 

in force to regulate proceedings between lessors and lessees. 
._^ ,»• • ~ . . > 

- IN TESTIMONY WHEREOF, we have hereunto set our 

hands and seals the day and year first hereinbefore written. 


A- 




' y t-L. 




/&/ Hexky W. Herzog 
Henry W. Herzog ' 
Treasurer, The George Washington 

University 


/&/ Thaddeus A. Lindner 
Thaddeus A. Lixdneb. 
President, Colonial Parking Lie. 


WITNESS: 




/s/ John A. McLaughlin 


■C 
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UNITED STATES COURT OF API 
FOR THE DISTRICT OF COLUMBIA 


States Ce*rt & 


DISTRICT OF COLUMBIA, 


Petitioner, 


APR- 4195T 


) Nos. 13386-89 


THE GEORGE WASHINGTON UNIVERSITY, ) 

) 

Respondent. > 


PETITION FOR REHEARING IN BANC 


Petitioner, District of Columbia, petitions the Court, pursuant to 
Rule 26 of the General Rules of this Court, for a rehearing of the above- 
entitled case by the Court in banc. ’ 

. ^ ' ■ * 4 . 

The grounds for this petition are as follows: 

* m . t- 

On March 21, 1957, by a per curiam decision. Circuit Judge John 
A. Danaher, dissenting, a division of this Court consisting, in addition 

* V 

to Circuit Judge Danaher, of Chief Judge Edgerton and Circuit Judge Wilb 

K. Miller, affirmed a decision of the District of Columbia Tax Court whic 

. ’ • ! 

had held that The George Washington University is entitled to exemption 
from District of Columbia real property taxation on real ifeoperty owned 
by the University and used for the parking of privately owned automobiles 

• * » i 

' * . - 

by students in attendance at the University who pay to the University for 
such parking twenty cents a half-day. The per curiam opinion, after re- 


ferring to District of Columbia v. 




, 95U.S. 


App. D.C. 214, 215, 221 F. 2d 87, 88, states: 


, **We now agree with the Tax Court of the District of 
Columbia that the principle of the previous case applies 
to parking spaces owned by the University and rented to 
students for a nominal fee of 20 cents a half-day. This 
Is not shown to exceed the cost of operation. The record 
does not show, and we do not think it material, how many 
spaces the University provides." 





The decision of the majority of the division is an extension of the 
determination made by this Court in the prior George Washington University 


case. This Court, in that case. Judge Danaher dissenting, held 


property owned by The George Washington University and used by it for 


that real 


supplying parking spaces for the privately owned automobiles of 


certain 


of its faculty members and employees was exempt from taxation 


The effect of the decision of this Court in the present case is aptly 


expressed by Circuit Judge Danaher in his dissenting opinion. Judge 


Danaher says: 


"When a comparable question was before us in_ 

of Columbia v. George Washington University, 95 U. S. 



D.C. 214, 221 F. 2d 87 (D. C. Cir. 1955), I entered a dissent. 
The District's fears, therein referred to, have now material¬ 
ized. The dissent noted: 'If it can be done for 177 privately- 
owned cars it can be done for 2,000.' Now the practice is 
heading for the 2,000 mark, and there is no indication as to 
where the line will be drawn. The record shows that the 
faculty totals approximately 2,000 and that there are approxi¬ 
mately 10,000 students. I will now add simply to what I then 
wrote, that if one organization may thus achieve a tax ex- 


all 


emption for grounds devoted to private parking facilities, 
similar organizations may do likewise. I feel certain Congress 
never intended any such result. 


Circuit Judge Danaher, in his dissenting opinion, correctly describes 
the result of the decision of the majority of this Court in this case. Circuit 


Judge Danaher says: 


"My colleagues say, in effect, that a private board of 
trustees, by their own vote, may acquire and remove from 
the tax list grounds which are to be devoted to parking the 
automobiles of students and university employees. They 
permit the university authorities thus to enlarge the category 
of the grounds exempted by the Congress in 1942, on the 
theory that such parking facilities are required and 'actually 
used' for carrying on the activities and purposes of the 
university. * * 


To warrant a rehearing of this case by this Court in banc, it would 

l 

appear reasonable to require of the party seeking such a rehearing that it 
demonstrate to this Court either that the decision of the division of thi« 


Court to which a case has been assigned is erroneous or, if not conclusively 




erroneous, that the principle of law determined by the decision of the 
division is so important and will have such an effect upon the adminis¬ 
tration of the law that the case, and the decision to be rendered in the 
case, merits and warrants the consideration of all of the Judges of this 
Court. 

It is manifest that the majority of the division of this Court who 
heard this case have not, except perhaps by inference, found, nor did they 
state, that parking spaces used by students of The George Washington Uni¬ 
versity for the parking of their privately owned automobiles as a convenience 
to their attendance at The George Washington University are^ in the language 
of the statute, "reasonably required" and "actually used", "for the carry¬ 
ing on of the activities and purposes of" The George Washington University. 
Implicit in this statutory requirement, to which reference is made in the 
dissenting opinion of Circuit Judge Danaher, is a necessity that the prop¬ 
erty, as the statute says, be actually used for the carrying on of the 
activities and purposes of the exempt organization; not the activities and 
purposes of other persons. No claim is made by The George Washington 
University, and none could be, that The George Washington University 
uses any of the property involved in this case for its corporate purposes. 

The property is devoted exclusively to a non-educational purpose which 
is simply the parking, for a fee, of automobiles belonging to students. 

Of itself, the use to which this property is put is not a use for University 
purposes; the University is not engaged, as a tax exempt organization, 

in the parking of privately owned automobiles for a fee. * 

This Court has repeatedly stated that applications for exemption 

from taxation are to receive a strict rather than a liberal construction. 

This Court, in its decisions on this matter, has recognized the right, by 

statute, of organizations seeking exemption from taxation to obtain that 

exemption where justification exists for a conclusion that the property to 

be exempted is reasonably required and actually used in the carrying out 
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of the activities and purposes of the organization seeking the exemption. 
This Court, properly, has balanced against the statutory right of ex¬ 
emption from taxation accorded to specified organizations, the right of 

- j 

the public at large to protection against unwarranted claims for tax ex¬ 
emption by organizations whose property does not meet that test of public 
benefit which is the only proper basis for tax exemption in the first in¬ 


stance. Cf. Wasl 


Chapter of the American Institute of 


v. District of Columbia , 92 U. S. App. D. C. 139, 203 F. 2d 68. Here, 
however, usage of the tax exempted property is confined exclusively 
to students of the University for the parking of their privately owned 


motor-vehicles. 


The decision of the majority in this case has accorded tax ex- 

■ 

emption not to The George Washington University but to the student, a 
person who attends the University for his own benefit, however meri¬ 
torious such attendance may be. Nothing in the tax exemption statute 
confers an exemption from taxation upon a private individual simply 
because that individual is engaged in benefiting himself. 

Neither the statute, nor the legislative history of the statute, 
contains any suggestion or inference that it was the intention of the Con¬ 
gress that persons in the District of Columbia should receive public 

subsidies for private purposes. This is the effect of the majority de- 

[ 

cision in this case. At the very least, a question of importance regard- 

i 

ing the correctness of the decision of the majority is presented to this 
Court. That question merits and warrants a rehearing of this case by 

I 

this Court in banc. 

' i 

The second basis, as conceived in this petition, for the granting 
of a petition for rehearing in banc in the importance overall of the legal 
proposition involved in the case for which rehearing is sought. Circuit 

I 

Judge Danaher in his dissent in the earlier case involving The George 
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0 

Washington University, to which the majority and Circuit Judge Danaher 

both allude, and in his dissent in this case, has stated clearly and cogently 

$ 

the importance of the decision of this Court in this case, as well as in the 
prior case, to the District of Columbia. As stated by Circuit Judge Danaher, 
the totality of the effect of this decision is not only consequential but it drasti¬ 
cally and vitally pertains to a major revenue producing source of the Dis¬ 
trict of Columbia Government, the taxation of real property, the basic reve- 

% 

nue production source of all state and local governments. This Court is 
aware of the limited taxable land area of the District of Columbia. Statistics 
are published constantly concerning this matter. Briefs of the District of 
Columbia filed in this Court refer to it from time to time. Any decision of 
this Court which concerns, to such a grave extent, the basic revenue pro¬ 
duction of the District of Columbia by taxation is a matter which, of itself, 
merits and warrants the consideration of all the judges of that Court of the 
District of Columbia charged with the ultimate legal application of the tax 
laws of the District of Columbia. 

If the decision of the majority in this case remains unchanged, 

* * 

this Court has, by judicial determination, established, without statutory 
reference, that any organization in the District of Columbia entitled to tax 
exemption on real property in the District of Columbia is entitled to acquire, 
apparently without limitation, tax exempt real property for private parking 
of privately owned vehicles. 

CONCLUSION 

It is respectfully submitted that the decision rendered in this case 
is as serious, in its results and in its potential, as any decision rendered 
by this Court on any matter of taxation administered by the Government of 
the District of Columbia. From the very nature of this case, as well as 
the question of law involved, this Court and all the judges of it, ought to 
reconsider the case and render the final decision in it. 
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